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By email:  chiefdeputyclerk@cafc.uscourts.gov 
 
 

September 1, 2017 
 
Clerk’s Office 
U.S. Court of Appeals for the Federal Circuit 
717 Madison Place, N.W. 
Washington, D.C. 20439 
 
Re:  Proposed Rules Comments 
 
Dear Sir or Madam: 

 
The Committee to Support U.S. Trade Laws (CSUSTL) 

respectfully submits this letter in response to the Court’s request 
for comments on proposed amendments to Circuit Rules 47.4 
and 47.5.  CSUSTL is comprised of representatives of U.S. 
manufacturing and agricultural producers who engage in trade 
remedy cases (principally antidumping and countervailing duty 
proceedings) before U.S. government agencies and the courts, 
including the U.S. Department of Commerce (USDOC), the U.S. 
International Trade Commission (USITC), the U.S. Court of 
International Trade (USCIT), and the Court of Appeals for the 
Federal Circuit (USCAFC or the Court).  The Court’s proposed 
rules raise specific concerns in the trade remedy context.  In 
particular, the addition of the term “agency” to the sources of 
pending cases that must be identified, and the elimination of the 
ability to generally describe the decisions where there are “many 
related cases,” are likely to be unadministrable in practice and 
likely to pose excessive burdens on trade remedy litigants.  
  
 Antidumping and countervailing duty trade remedy cases 
are unique because of their long-term nature and because the 
same issues of law are presented over and over across hundreds 
of different proceedings. These cases commence when U.S. 
industries petition the USDOC and the USITC for relief from 
imports that are sold in the United States at less than fair value or 
that benefit from subsidies provided through foreign government 
programs.  If the USDOC’s and USITC’s investigations result in  
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affirmative antidumping or countervailing duty orders, tariffs are immediately imposed 
on subject imports and annual reviews (“administrative reviews”) of subject imports are 
initiated a year later by the USDOC to determine new tariff levels.  Annual reviews of 
orders may continue year after year until such time as the USITC determines to terminate 
the orders through a Sunset Review.1  There are currently over 300 active antidumping 
duty orders and approximately 100 active countervailing duty orders administered by the 
USDOC and USITC.2 

 
The USDOC’s and USITC’s administration of antidumping and countervailing 

duty cases is circumscribed by specific provisions of the statute, as well as regulations 
and practice implementing the agency’s interpretation of the statute.3  In practice, all 
antidumping and countervailing duty proceedings are driven by very specific legal and 
economic principles that are the same across cases.  To the extent any of those principles 
are challenged before the USCAFC, they are also likely to be the subject of concurrent 
litigation before the USCIT and USDOC in separate trade proceedings.  A recent 
example is litigation before the USCAFC in Apex Frozen Foods Private Limited, et al. v. 
United States and JBF RAK LLC v. United States concerning the USDOC’s price 
comparison methodology for determining antidumping duty tariff rates.4 The price 
comparison methodology challenged at the USCAFC is virtually the same in every 
antidumping duty determination, and potentially impacts over 300 antidumping cases. 

 
Another example is Albermarle Corp. v. United States, where the USCAFC 

considered the proprietary of imputing a zero antidumping duty rate to companies not 
individually examined by the USDOC in the context of an administrative review.5  This 
appeal stemmed from the interpretation and reach of 19 U.S.C. § 1673d(c)(5)(B), a 
statutory provision which has the potential to impact antidumping duty rates calculated 
by the USDOC in every administrative review.   

 
A third example involves the USDOC’s methodology of selecting a surrogate 

country pursuant to 19 U.S.C. § 1677b(c) in Jiaxing Brother Fastener Co. v. United 
States.6   Disputes concerning USDOC’s surrogate country selection are extremely 

                                                
1 See 19 U.S.C. § 1675(c) (the USITC conducts a review no later than five years after an antidumping or 
countervailing duty order is issued to determine whether revoking the order would likely lead to 
continuation or recurrence of dumping or subsidies and material injury, pursuant to section 751(c) of the 
Tariff Act of 1930, as amended).   
2 See USITC Antidumping and Countervailing Duty Investigations, available at 
https://www.usitc.gov/trade_remedy/731_ad_701_cvd/investigations.htm. 
3 19 U.S.C. § 1671 et seq.; 19 U.S.C. § 1673 et seq. 
4 Apex Frozen Foods Private Limited, et al. v. United States, 862 F.3d 1337 (Fed. Cir. 2017); JBF RAK 
LLC v. United States, 790 F. 3d 1358 (Fed. Cir. 2015).   
5 Albemarle Corp. v. United States, 821 F.3d 1345 (Fed. Cir. 2016). 
6 Jiaxing Brother Fastener Co. v. United States, 822 F.3d 1289 (Fed. Cir. 2016). 
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common across Non-Market Economy (NME) antidumping cases because they have a 
direct and substantial impact on the calculated antidumping duty rates.7   

 
Finally, the USITC’s analysis of material injury was recently litigated before the 

USCAFC in Siemens Energy, Inc. v. United States.8  At issue was evidence of increasing 
import volume, price pressure and price suppression, unused domestic capacity, reduced 
domestic income and enlarging operating losses – all of which are factors relevant to 
every material injury analysis conducted by the USITC under 19 U.S.C. § 1677(7). 

 
The USCAFC’s proposed amendments to Circuit Rules 47.4 and 47.5 – by 

requiring litigants to identify “any case . . . pending in this or any other court or agency” 
that will “directly affect or be directly affected” by litigation at the USCAFC – would 
potentially involve hundreds of affected agency proceedings and numerous court appeals.  
The burden imposed on private litigants to identify and report each such case to the Court 
is indeed significant, and rendered even more difficult when an “affected” case is in an 
early stage prior to the publication of a decision, when USCAFC litigants are not parties 
to other “affected” cases, or when public records of the “affected” cases do not reveal 
issues in sufficient detail to comply with the Court’s proposed rules.   

 
For these reasons, parties may not be able to identify all cases required by the 

proposed rules.  We thus respectfully request that the Court delete the language “or 
agency” from the proposed amendments to Circuit Rule 47.4(a)(5) and Circuit Rule 
47.5(b) and to reinstate the ability of parties to describe related cases in general terms. 

 
       

Sincerely, 
 
        Thomas M. Sneeringer 
 

 

                                                
7 See, e.g., Chlorinated Isocyanurates from the People’s Republic of China: Final Results of Antidumping 
Duty Administrative Review; 2014-2015, 82 Fed. Reg. 4852 (Jan. 17, 2017), Issues and Decision 
Memorandum at Comment 1; Certain Frozen Fish Fillets from the Socialist Republic of Vietnam: Final 
Results of Antidumping Duty Administrative Review; 2012-2013, 80 Fed. Reg. 2394 (Jan. 16, 2015), Issues 
and Decision Memorandum at Comment 1.   
8 Siemens Energy, Inc. v. United States, 806 F.3d 1367 (Fed. Cir. 2015). 


