
Global Trade and 
Customs Journal



Publisher 
Kluwer Law International
P.O. Box 316
2400 AH Alphen aan den Rijn
The Netherlands

General Editor
Jeffrey L. Snyder, Crowell & Moring, Washington, DC

Corporate Counsel and Book Review Editor
Dr Michael Koebele, Senior Attorney EMEA, Goodyear 
Dunlop Tires, Belgium

Interview Editor
John B. Brew, Crowell & Moring, Washington, D.C.

Distribution
In North, Central and South America,
sold and distributed by Aspen Publishers Inc.
7101 McKinney Circle
Frederick MD 21704
United States of America

In all other countries, sold and distributed by
Turpin Distribution
Stratton Business Park
Pegasus Drive, Biggleswade
Bedfordshire SG18 8TQ
United Kingdom

Subscriptions
Global Trade and Customs Journal is published monthly.
Subscription prices for 2014 [Volume 9, Numbers 1
through 12] including postage and handling:
Print subscription prices: EUR 603/USD 804/GBP 443
Online subscription prices: EUR 559/USD 744/GBP 411
(covers two  concurrent users)

This journal is also available online at
www.kluwerlawonline.com. Sample copies and other
information are available at www.kluwerlaw.com.
For further information please contact our sales
department at +31 172 641562 or at
sales@kluwerlaw.com.

Advertisements
For advertisement rates please contact 
Marketing Department 
Kluwer Law International
PO box 16
2400 Alphen aan den Rijn
The Netherlands
Tel: (int.) + 31 172 641 548

Copyright
© 2013 Kluwer Law International

ISSN: 1569-755X
All rights reserved. No part of this publication may be
reproduced, stored in a retrieval system, or transmitted in
any form or by any means, mechanical, photocopying,
recording or otherwise, without prior written permission of
the publishers.

Permission to use this content must be obtained from the
copyright owner. Please apply to: Permissions Department,
Wolters Kluwer Legal, 76 Ninth Avenue, 7th floor,
New York, NY 10011, United States of America.
E-mail: permissions@kluwerlaw.com.

Visit our website at www.kluwerlaw.com

Editorial Board

Edwin Vermulst, VVGB Advocaten, Brussels, Belgium, Immediate Past General Editor
John P. Barker, Arnold & Porter, Washington, DC
Lourdes Catrain, Hogan Lovells, Brussels, Belgium
Patricio Diaz Gavier, Sidley Austin LLP, Brussels, Belgium
Laura Fraedrich, Kirkland & Ellis, Washington, DC
Gary Horlick, Law Offices of Gary N. Horlick, Washington, DC
Arnaud Idiart, Corporate Export Control Advisor of EADSs HQ and affiliates in France
Jesse G. Kreier, Counsellor and Chief Legal Officer, Rules Division, World Trade Organization
Michael Lux, Graf von Westphalen, Brussels, Belgium
Kunio Mikuriya, Secretary General, World Customs Organization
James J. Nedumpara, Jindal Global Law School, India
Fernando Piérola, ACWL, Geneva, Switzerland
Prof. Dr. Reinhard Quick, Verband der Chemischen Industrie, e.V., Frankfurt, Germany
Davide Rovetta, Grayston & Company, Brussels, Belgium
Cliff Sosnow, Fasken Martineau, Ottawa, Canada
Paolo R. Vergano, FratiniVergano, Brussels, Belgium
Dr. Carsten Weerth, Main Customs Office Bremen; Lecturer for International Trade Law, Jacobs University Bremen
Samuel X. Zhang, SZ Legal, Hong Kong



The Increasing Recognition of Problems with WTO
Appellate Body Decision-Making: Will the Message Be
Heard?

Terence P. Stewart, Patrick J. McDonough, Jennifer M. Smith & Sandra K. Jorgensen*

Many have identified problems in the decision-making of the Appellate Body of the World Trade Organization (“WTO”). These problems
primarily arise from Appellate Body interpretations of the terms of WTO agreements that improperly “add to or diminish the rights and
obligations” in the agreements. Recently, former high-level international trade negotiators, GATT/WTO personnel, and at least one Appellate Body
Member have recognized that these problems exist and threaten the integrity of the WTO dispute settlement system. They have further recognized that
these problems are particularly acute where WTO Members are deadlocked from reaching legislative consensus or negotiating new agreements, and
may prevent further agreements. This increasing recognition should be a reason for the Appellate Body to adopt a more restrained and less activist
role, hence helping to restore balance to the WTO’s structure by encouraging Members to address unaddressed issues through negotiations and not
through dispute settlement. The real question is not whether the AB should reexamine its approach but will it?

1 INTRODUCTION

The Dispute Settlement Understanding (“DSU”) is one of
the key legal texts making up the World Trade
Organization (“WTO”) agreements.1 The DSU is the
foundational and guiding document to the dispute
settlement system of the WTO.

Article 3.2 of the DSU expresses WTO Members’
recognition that the WTO dispute settlement system
“serves to preserve the rights and obligations of Members
under the covered agreements, and to clarify the existing
provisions of those agreements in accordance with
customary rules of interpretation of public international
law.”2 This same provision, however, states that
“[r]ecommendations and rulings of the [Dispute
Settlement Body (“DSB”)] cannot add to or diminish the
rights and obligations provided in the covered

agreements.”3 Article 19.2 reiterates that under Article
3.2, “in their findings and recommendations, the panel
and Appellate Body cannot add to or diminish the rights
and obligations provided in the covered agreements.”4

Through Articles 3.2 and 19.2, WTO Members built into
the DSU protections and directives that would, they
believed, prevent dispute settlement panels and the
Appellate Body from “legislating from the bench.”5

Reinforcing the DSU’s proscription against adding to
or diminishing rights and obligations in dispute
settlement is the declaration in the WTO Charter that
“[t]he Ministerial Conference and the General Council
shall have the exclusive authority to adopt interpretations
of this Agreement and of the Multilateral Trade
Agreements.”6

Thus, the DSU calls upon the Appellate Body to clarify
the covered agreements but, in doing so, the Appellate

Notes
* Terence P. Stewart (tstewart@stewartlaw.com) is Managing Partner of the Law Offices of Stewart and Stewart, Washington, D.C. Patrick J. McDonough

(pmcdonough@stewartlaw.com) is Of Counsel with Stewart and Stewart, Washington, D.C. Jennifer M. Smith (jsmith@stewartlaw.com) is an Associate with Stewart and
Stewart, Washington, D.C. Sandra K. Jorgensen (sjorgensen@stewartlaw.com) was a law clerk with Stewart and Stewart, Washington, D.C. at the time of writing. The
authors would like to thank Amy Wang and Keith V. Gabel for research assistance.

1 Understanding on Rules and Procedures Governing the Settlement of Disputes, Marrakesh Agreement Establishing the World Trade Organization, Annex 2 (Apr. 15, 1994),
1869 U.N.T.S. 401 [hereinafter DSU].

2 Id. at art. 3.2.
3 Id.
4 Id. at art. 19.2.
5 See John Jackson, The WTO Dispute Settlement Procedures: A Preliminary Appraisal, in The World Trading System: Challenges Ahead 153, 163 (Jeffrey J. Schott ed., 1996), available

at http://www.piie.com/publications/chapters_preview/66/9iie2350.pdf.
6 Marrakesh Agreement Establishing the World Trade Organization art. IX.2 (Apr. 15, 1994), 1867 U.N.T.S. 154.
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Body may not add to or diminish rights and obligations.
This prescription to act, on the one hand, and proscription
from acting, on the other, creates a tension about the role
of the Appellate Body in settling disputes. Some
commentators see the Appellate Body as a full-fledged
international court with attendant judicial or at least
quasi-judicial interpretive powers.7 Others believe that the
Appellate Body’s limited role is to decide disputes
between Members and to “clarify” the relevant agreements
while doing so, but that it should not, indeed may not,
preempt the legislative role of the Members, acting
through the General Council, to “interpret” the WTO
agreements by filling textual gaps, informing textual
silence, or construing textual ambiguity.8 This view

believes that the Appellate Body should respect the
negotiated compromises of the Members reflected in the
texts and decide not to decide when faced with textual
gaps or silence, that is, to leave future resolution of the
issue in question to the Members.9 Almost since its
inception, however, the WTO Appellate Body, under the
guise of clarifying the rights and obligations set forth in
the agreements, has instead added to or diminished them,
contrary to DSU Articles 3.2 and 19.2. Numerous WTO
Members (including both developed and developing
countries), international trade law practitioners, and other
commentators have criticized the WTO Appellate Body’s
activism in this regard. Institutional influences, such as
procedures discouraging dissent, also affect Appellate
Body decision-making.

Notes
7 See, for example:

The WTO dispute settlement system is formally a quasi-judicial system, though the Appellate Body has chosen to operate and exercise its jurisdiction as if it were a
court. The Appellate Body is a permanently constituted body that continuously and repeatedly interprets and applies the same, complex network of treaties, also
called the ‘WTO covered agreements’. From the outset, the Appellate Body has made the conscious choice to function as if it were a court, even if finality of its
decisions requires political approval by reverse consensus in the Dispute Settlement Body (DSB).

Isabelle Van Damme, Inherent Powers of and for the WTO Appellate Body, Working Paper Centre for Trade and Economic Integration, Graduate Institute of International and
Development Studies (Geneva) (August 2008) 2, citing DSU Art. 6.1, 16.4, and 17.14; available at http://graduateinstitute.ch/files/live/sites/iheid/files/sites/ctei/shared/
CTEI/cteiworkpapers/WPCTEI-InherentPowersAB29Aug.pdf.

In the WTO, the Panels and AB constitute a full-blown trade court in all but name, although its history and institutional location create a continuing tension
between diplomatic and judicial approaches.

Sol Picciotto, Working Paper 14, The WTO’s Appellate Body: Legal Formalism as a Legitimation of Global Governance (University College London School of Public Policy
Working Paper Series: ISSN 1479-9472, January 2005) 5; available at http://www.ucl.ac.uk/spp/publications/downloads/spp-wp-14.pdf.

8 The United States, for one, has stated:

WTO Members have agreed that the WTO dispute settlement system is not to add to or diminish the rights and obligations under the covered agreements. They
have not agreed to delegate to WTO adjudicative bodies the task of filling in gaps in the covered agreements.

Negotiations on Improvements and Clarifications of the Dispute Settlement Understanding – Further Contribution of the United States on Improving Flexibility and Member Control in
WTO Dispute Settlement—Addendum, Communication from the United States, TN/DS/W/82/Add.1, 3 (Oct. 25, 2005).

See also for example:

[T]he AB cannot extend or reduce the policy space committed to the international plane by the principals (the WTO Members). All its output must be consonant
with this provision, which delineates the outer limits of its competence: the AB is not a legislator; it is an adjudicator of disputes arising under a legal regime that has
been put into place by the WTO Membership. In accordance with this provision, the AB is mandated to clarify the covered agreements.

Petros C. Mavroidis, Crisis? What Crisis? Is the WTO Appellate Body Coming of Age?, in Opportunities and Obligations: New Perspectives on Global and US Trade Policy 174
(Terence P. Stewart ed., 2009).

[I]t would be understandable if there was a temptation to try to use the dispute settlement process and the general conclusions of the panel reports regarding
interpretation of many of the treaty clauses which have ambiguity or gaps. However, the Dispute Settlement Understanding itself in Article 3, paragraph 2, warns
against proceeding in this direction too far, by saying “Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the
covered agreements.” * * * The provision of an explicit power of “formal interpretation” with a super-majority requirement in the WTO charter also arguably
constrains how far the dispute settlement system can push the idea of its report rulings and recommendations becoming “definitive.”
In short, there are indications that the dispute settlement system cannot and should not carry much of the weight of formulating new rules either by way of filling
gaps in the existing agreements, or by setting forth norms which carry the organization into totally new territory such as competition policy or labor standards.

John H. Jackson, The Jurisprudence of GATT and the WTO: Insights on treaty law and economic relations 186-187 (Cambridge Univ. Press, 2000) (emphasis added). See also
Kamala Dawar and Peter Holmes, Negotiation or litigation? The curiously evolving governance of the WTO, in The Law and Economics of Globalisation: New Challenges for a World in
Flux 93, 98 (Linda Yueh ed.) (Edward Elgar 2009) (“[T]he function of WTO adjudicative bodies is to resolve disputes over obligations undertaken, not to substitute for
negotiators and re-write, reduce or supplement the agreed text.”).

9 In the ongoing DSU negotiations, the United States made the following contribution regarding the role of the Appellate Body in clarifying covered agreements:

The covered agreements are the result of negotiations among sovereign nations and autonomous customs territories. Negotiations inherently entail a number of
compromises. Agreement by participants on particular terms in a covered agreement does not mean that all WTO Members have agreed on the same underlying
approach or rationale for those terms. Some participants may have wanted stronger rules or disciplines that went further in a particular area, while other participants
may not have wanted rules as strong or disciplines that went as far. It is for this reason that the text of the covered agreements is the best representation of the
expectations of WTO Members.

* * *
In light of the nature of the covered agreements, there are at least two ways in which “gaps” in a covered agreement could be unacceptably filled, other than through
negotiation.

First would be to read into the text of a covered agreement an obligation or right that is not present in the text, for example by extrapolating from a different
provision.
Second would be to resolve ambiguity in the text of a covered agreement in a manner that supplements or diminishes rights and obligations under the covered
agreement.

Neither type of “gap-filling” is an appropriate function for WTO adjudicative bodies. Rather, the function of WTO adjudicative bodies is to resolve disputes over
obligations undertaken, not to substitute for negotiators and re-write, reduce or supplement the agreed text.

Negotiations on Improvements and Clarifications of the Dispute Settlement Understanding – Further Contribution of the United States on Improving Flexibility and Member Control in
WTO Dispute Settlement—Addendum, Communication from the United States, TN/DS/W/82/Add.1, 1-2 (Oct. 25, 2005).
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Until recently, there was little public recognition of
such problems among Appellate Body Members. Most
former Appellate Body Members either refused to
acknowledge that their decisions or interpretive methods
might be considered as overreaching, or acknowledged
that they might be interpreting the agreements expansively
but considered such expansive interpretation appropriate.

In the last year, however, there has been increasing
recognition among former GATT/WTO officials, former
international trade negotiators and a sitting Appellate
Body Member that problems with Appellate Body
decision-making exist and that those problems put the
integrity of the dispute settlement system at risk. They
have recognized that the potential dangers inherent in
Appellate Body decisions that interpret the agreements to
expand the rights and obligations beyond what the WTO
Members actually agreed to are particularly acute where
the WTO legislative processes are stalled and thus cannot
effectively check Appellate Body decisions by adopting
formal interpretations or modifications to the existing
agreements or reaching new agreements. Moreover, they
have recognized problems that Appellate Body decision-
making has inadvertently caused, including making the
conclusion of negotiations more difficult as WTO Members
have to try to anticipate issues that a panel or the Appellate
Body may decide they should reach even though not covered
by the text being negotiated. Stated differently, WTO AB
activism may chill the ability/willingness of WTO
Members to reach new agreements out of concern that any
agreement will provide the opportunity for finding obliga-
tions that were never agreed to.

These concerns are already becoming a reality at the
WTO. The current Doha Round negotiations are
moribund, and AB decisions have already led many govern-
ments to decide not to seek negotiations on issues that
historically would have been subject to negotiation in the
hope that they can get through dispute settlement
that which they never achieved through negotiations.

So the question arises whether this recent wave of recogni-
tion will signal a willingness in the Appellate Body to
reconsider its approach to decision-making in the hope that
a more restrained approach would encourage a more
functional legislative function within the WTO and
return the rights of sovereigns to sovereigns where they have
not specifically agreed to be limited. The WTO would
clearly be better off with a balanced system that is not so
dependent on dispute settlement. Let us hope that some of

the recent criticism will lead to a period of self-reflection and
a more restrained approach to decision-making.

2 PROBLEMS WITH WTO DISPUTE

SETTLEMENT DECISIONS THAT HAVE BEEN

IDENTIFIED IN THE PAST

Through DSU Articles 3.2 and 19.2, the WTO Members
explicitly agreed that the role of panels and the Appellate
Body is to preserve the rights and obligations of Members
and to clarify existing provisions in the covered
agreements. The hotbed of controversy has been whether
the limited role envisioned by the Members has been
honored by the AB’s approach to construction of silence
and filling of gaps. Those who have raised concerns have
opined that neither panels nor the Appellate Body should
have the discretion to construe the text of the covered
agreements so as to fill gaps, inform silences, or find
obligations that were not otherwise spelled out in the
agreements. Indeed, the concept of panel restraint was the
norm for dispute settlement decisions of GATT dispute
panels, which generally did not attempt to interpret
silences or fill gaps in the GATT texts.10 The limiting
language of DSU Articles 3.2 and 19.2 was derived from
the 1982 GATT Ministerial Declaration on Dispute
Settlement Procedures, which stated: “It is understood
that decisions in this [dispute settlement] process cannot
add to or diminish the rights and obligations provided in
the General Agreement.”11

In contrast to the cautious approach of GATT dispute
panels, WTO panels, and especially the Appellate Body,
have trended away from strict textual interpretation and
toward judicial activism in their construction of the
covered agreements. The activist approach of the panels
and Appellate Body has been a cause of concern to many
Members, including both developed and developing
countries. For example, the United States, Mexico, India,
Chile, Argentina, Pakistan, Costa Rica, Malaysia, and
Turkey, among others, have criticized panels and/or the
Appellate Body for overreaching their authority by filling
gaps, construing silences, selectively choosing one of many
dictionary definitions available to define terms in the texts
of the agreements, and creating obligations never agreed
to in negotiations among Members.12

The table below provides just a sampling of statements
by various WTO Members expressing concern about
Appellate Body overreach.

Notes
10 See Terence P. Stewart, Amy S. Dwyer & Elizabeth M. Hein, Trends in the Last Decade of Trade Remedy Decisions: Problems and Opportunities for the WTO Dispute Settlement System,

24 Ariz. J. Intl. & Comp. L. 251, 254 (2007) [hereinafter Stewart et al., Trends] (“GATT panels generally recognized their inability to ‘add to or diminish the rights and
obligations’ negotiated by Members.”); see also Philip M. Nichols, GATT Doctrine, 36 Va. J. Intl. L. 379, 406 (1996) (“[P]anels generally displayed a considerable amount of
deference to the Contracting Parties and to the GATT Council, upon whose functions they were loath to encroach. Panels also sometimes refused to consider measures that
were being considered elsewhere in the GATT system.”).

11 Ministerial Declaration on Dispute Settlement Procedures of 29 Nov. 1982, L/5424, GATT B.I.S.D. (29th Supp.) at 16 (1983).
12 For citations to, and quotations from, some of the criticisms from WTO Members, see, e.g., Stewart et al., Trends, supra n. 10, at 283–284, and Terence P. Stewart, Amy S.

Dwyer & Elizabeth M. Hein, Proposals for DSU Reform that Address, Directly or Indirectly, the Limitations on Panels and the Appellate Body Not to Create Rights and Obligations, in
Reform and Development of the WTO Dispute Settlement System 331, 337–341 (Dencho Georgiev & Kim Van der Borght eds., Cameron May 2006) [hereinafter Stewart et al.,
Proposals].
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Examples of Statements by WTO Members Expressing Concern That the Appellate Body Is Creating Rights or Obligations by
Overreaching13

WTO Dispute Examples of Quotes Issue Agreement

US – Wool Shirts &
Blouses
(DS33)

Costa Rica: “The observations of the panel and the Appellate Body had
diverged from past practice and had modified the balance of rights and
obligations which they claimed to be seeking to protect.” (WT/DSB/
M/33, p. 12 (June 25, 1997))

Burden of proof for transitional
safeguard actions

ATC

US – Shrimp
(DS58)

Pakistan: “[T]he Appellate Body had exceeded its authority. The
Appellate Body, by giving a new interpretation to certain DSU
provisions had overstepped the bounds of its authority by
undermining the balance of rights and obligations of Members.… The
Appellate Body had encroached upon the authority of both Members
and negotiators of the WTO Agreement.” (WT/DSB/M/50, p. 5 (Dec.
14, 1998))
India: “The Appellate Body had an important role, but if it exceeded
its mandate and authority under the DSU, like in this case, this would
have the effect of adding to or diminishing the rights and obligations
of Members under the various Agreements.” (WT/DSB/M/50, p. 10
(Dec. 14, 1998))

Acceptance of amicus curiae briefs DSU

Guatemala – Cement
(DS60)

Mexico: “The Appellate Body had added new obligations on
Members.… The Appellate Body had contravened the provisions of
Article 19.2 of the DSU, because its findings had diminished and
added to the rights and obligations provided in the covered
agreements.” (WT/DSB/M/51, pp. 17–18, (Jan. 22, 1999))

Proper identification of a measure in a
panel request

DSU, AD

Canada – Aircraft
(DS70)

Canada: “[T]he Appellate Body had disregarded the general practice of
international tribunals, which had been extensively argued by both
parties.” (WT/DSB/M/67, p. 4 (Sept. 30, 1999))

Members’ obligation to provide
information and documents requested
by a panel

DSU

India – Quantitative
Restrictions
(DS90)

Malaysia: “[T]he Appellate Body had gone beyond its jurisdiction.…
[T]he Appellate Body had modified significantly the rights and
obligations of Members contrary to Article 3.2 of the DSU. It had
taken away the rights of developing country Members with regard to
the provisions of the BOP Understanding. The Appellate Body’s
decision had thus seriously affected the delicate balance of rights and
obligations provided not only in the BOP Understanding but also
within the entire package of the WTO Agreements, which had been
agreed as a single undertaking.” (WT/DSB/M/68, p. 22 (Oct. 20,
1999))

Dispute settlement system’s
competency to review the justification
of balance-of-payment restrictions

BOP,
GATT
1994
Arts.
XVIII:B
and
XXIII,
DSU

US – FSC
(DS108)

US: “[T]he Appellate Body appeared to have unjustifiably expanded
the scope of action that might be taken.… At a minimum, the
Appellate Body had managed to confuse the distinction between an
authoritative interpretation under Article IX and an amendment under
Article X in a manner that was not helpful to the WTO system.”
(WT/DSB/M/77, ¶ 56 (Apr. 17, 2000))

Financial contribution;
countermeasures

SCM

Argentina – Footwear
(EC) (DS121)

Argentina: “The Appellate Body’s interpretation . . . had altered the
balance of rights and obligations resulting from the Uruguay Round
Agreement. It had gone beyond the political agreement reached in this
area during the Uruguay Round negotiations.… In other words, the
Appellate Body would seem to be legislating rather than verifying the
application of law in the case at hand.” (WT/DSB/M/73, p. 7 (Feb. 4,
2000))

Unforeseen developments Safeguards

US – Lead and Bismuth
II (DS138)

Argentina: “[T]he interpretation made by the Appellate Body exceeded
its authority to establish working procedures for Appellate Review.”
(WT/DSB/M/83, ¶ 14 (July 7, 2000))

Acceptance of amicus curiae briefs DSU

Notes
13 This table is adapted from Table 1 in Stewart et al., Proposals, supra n. 12, at 337–341, and Tables 5 and 6 in Stewart et al., Trends, supra n. 10, at 277–280.
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WTO Dispute Examples of Quotes Issue Agreement

US – Wheat Gluten
(DS166)

US: “[P]anels and the Appellate Body had overstepped their bounds
when they had arrogated to themselves the right to censure particular
Members for any reason.” (WT/DSB/M/97, ¶ 5 (Feb. 27, 2001))

AB’s ability to censure Members DSU

US – Section 211
Appropriations Act
(DS176)

US: “[T]he Appellate Body Report had not sufficiently distinguished
between these factual and legal findings of a panel and thus risked
encroaching on a panel’s factfinding role.” (WT/DSB/M/119, ¶ 27
(Mar. 6, 2002))

Scope of appellate review TRIPS

US – Lamb
(DS177/178)

US: “[T]he Appellate Body’s findings . . . verged on an interpretation
of a WTO agreement, even though such interpretations could be made
only by Members.… This was a new obligation, not found in the
WTO Agreements.” (WT/DSB/M/105, ¶ 42 (June 19, 2001))

Unforeseen developments Safeguards

US – Hot-Rolled Steel
(Japan) (DS184)

US: “The United States was concerned that the Appellate Body’s
discussion of Article 17.6 had given entirely insufficient emphasis to
the distinct nature of the review provided for in the Anti-Dumping
Agreement.” (WT/DSB/M/108, ¶ 69 (Oct. 2, 2001))

Standard of review AD

US – Line Pipe (Korea)
(DS202)

US: “There were many instances in which the Appellate Body Report
had disregarded the language of the covered agreements and applied
standards of its own devising to evaluate the claims against the United
States.… The greatest concern . . . was the Appellate Body’s growing
habit of creating its own rules.” (WT/DSB/M/121, ¶ 35 (Apr. 3,
2002))

Unforeseen developments; parallelism;
non-attribution analysis; standard of
review

Safeguards

Chile – PBS
(DS207)

Chile: “[T]he Appellate Body was reconstructing the history in its
conclusions.… Indeed, the conclusions of the Appellate Body and the
Panel had rewritten the results of the negotiations and had altered the
balance of rights and obligations.… [A]s a result of the Reports such
as those at the present meeting, Members would be faced with new
obligations which had never been negotiated and which would lead, as
in this case, to a transformation of the bases and legal effects of the
most fundamental rules of GATT 1994.” (WT/DSB/M/134, ¶¶ 13–14
(Jan. 29, 2003))

Similarity to variable import levies and
minimum import prices

Agriculture

US – Countervailing
Measures on Certain
EC Products
(DS212)

US: “[T[he Appellate Body’s approach rested on certain general,
unsupported assertions by the Appellate Body.” (WT/DSB/M/140, ¶ 9
(Feb. 6, 2003))

Privatization SCM

US – CDSOA
(DS217/234)

US: “The Appellate Body had created a new category of prohibited
subsidies that had neither been negotiated nor agreed to by WTO
Members.… A finding that a Member had not acted in ‘good faith’
would clearly and unambiguously exceed the mandate of dispute
settlement panels and the Appellate Body.” (WT/DSB/M/142, ¶¶
55–57 (Mar. 6, 2003))

Specific action; AB’s jurisdiction to
determine if a Member has not acted in
good faith

SCM

EC – Sardines (DS231) Chile: “The Appellate Body’s decision created a new category of
Members, giving them rights and obligations that had not been
negotiated and, furthermore, had not been recognised in the WTO
Agreements.” (WT/DSB/M/134, ¶ 42 (Jan. 29, 2003))

Acceptance of amicus curiae briefs DSU

Japan – Apples (DS245) Japan: “[T]he Panel had prematurely shifted the burden of proof to
Japan, and the Appellate Body had upheld this ruling.” (WT/DSB/M/
160, ¶ 10 (Jan. 27, 2004))

Burden of proof SPS

EC – Tariff Preferences
(DS246)

India: “[T]he findings of the Appellate Body had effectively transferred
the prerogatives and powers of WTO Members to panels and the
Appellate Body.” (WT/DSB/M/167, ¶ 52 (May 27, 2004))

Non-discriminatory tariff preferences
under GSP schemes; burden of proof

GATT
1994
Article
I:1 and
Enabling
Clause

US – Steel Safeguards
(DS248/249/251/252/
253/254/258/259)

US: “Such an exaltation of form over substance should be of concern to
all Members.” (WT/DSB/M/160, ¶ 32 (Jan. 27, 2004))

Explicit findings Safeguards
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This table demonstrates that a variety of WTO Members
have expressed concern about AB overreach with respect to
a variety of issues under several different WTO
agreements in cases involving various countries.

Further, as noted, the Appellate Body exceeding the
limits of the DSU has not been solely a concern of
developed Members; developing country Members have
also voiced objections to instances where they believed the
AB had overstepped its authority. For example, when the
AB decided to allow the submission of amicus curiae
briefs, many developing countries objected, noting that
the AB’s decision was not supported by the text of the
DSU and would put developing countries at a
disadvantage vis-à-vis developed countries or NGOs with
greater resources.14 In the Bananas15 dispute, the EU
noted that the AB’s decision had ignored the negotiating
history of the Agreement on Agriculture and would
adversely impact the developing countries comprising the
ACP (African, Caribbean, and Pacific countries).16 And,
while not objecting to that decision per se, Nicaragua
expressed concern about the effect the Bananas decision
might have on small developing countries.17 In the case of
Argentina – Safeguard Measures on Imports of Footwear,18

Argentina claimed that the AB, in requiring Members to
demonstrate “unforeseen developments”, had “altered the
balance of rights and obligations resulting from the
Uruguay Round” and affected the ability of Members,
especially developing countries, to apply safeguard
measures.19 Finally, Brazil was concerned enough about an

export subsidies issue that it lost in its aircraft dispute
with Canada that Brazil has sought modification of the
Agreement on Subsidies and Countervailing Measures in
the Doha negotiations to address the AB’s interpretation.20

Overall, complaining parties have succeeded in
establishing a WTO violation in almost 90% of all WTO
disputes that result in actual decisions.21 This violation
rate is remarkable. While it might reflect, at least in part,
some degree of restraint by WTO Members in bringing
only what they believe to be bona fide cases, it certainly
raises questions about whether the WTO dispute
settlement process demonstrates that WTO Members have
lost so much authority to the Appellate Body that they no
longer know what commitments they actually agreed to.
In addition, this high success rate for complaining parties
in turn appears to encourage more WTO Members to
litigate rather than negotiate because they can achieve
through litigation what they could not otherwise achieve
through negotiation.22

WTO observers and commentators also have voiced
concern that, in construing the covered agreements, the
Appellate Body has often strayed beyond its authority to
“clarify” existing agreement provisions and has, instead,
overreached its limited role, effectively diminishing the
rights of Members and imposing obligations that
Members did not agree to and which are not grounded in
the text of the covered agreements.23 In an early
assessment, for example, Professor Thomas Cottier, a Swiss

Notes
14 See General Council, Minutes of the Meeting of 22 Nov. 2000, WT/GC/M/60 (Jan. 23, 2001), for a review of developing country Member objections to amicus curiae briefs.
15 See Appellate Body Report, European Communities – Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R (Sept. 9, 1997).
16 See Dispute Settlement Body, Minutes of the Meeting of 22 Sept. 1997, WT/DSB/M/37, 15, 16 (Nov. 4, 1997) (“If Members would consider the full consequences of the Reports

they would realize that much of the negotiating history of the Agreement on Agriculture had been disregarded. In the view of the Communities, rulings on the interpretation
of Art. 21 of the Agreement on Agriculture had excessively limited the scope of this Article.” * * * “The Communities were deeply concerned about the negative political,
economic and social consequences of some of the findings of the Appellate Body for a number of ACP countries which depended on production and exports of bananas. In the
view of the Communities, these implications had not been sufficiently taken into account.”).

17 See id. at 20 (Nicaragua “was concerned with the possible impact of the conclusions of the Panel and the Appellate Body. From the legal point of view, the conclusions of the
Reports might affect the balance of rights and obligations of small countries with little diversification of products, such as Nicaragua. The conclusions of this nature might
encourage some countries not satisfied with the concessions they had already obtained to seek certain revision. This created uncertainty.”).

18 See Appellate Body Report, Argentina – Safeguard Measures on Imports of Footwear, WT/DS121/AB/R (Dec. 14, 1999).
19 See Dispute Settlement Body, Minutes of the Meeting of 12 Jan. 2000, WT/DSB/M/73, 5 (Feb. 4, 2000) (“In Argentina’s view, by imposing additional obligations, the

interpretations of the Panel and the Appellate Body would have an impact on the attitude of Members, in particular developing-country Members. During the Uruguay
Round, a package of rights and obligations had been agreed by Members and the new dispute settlement mechanism had been put in place. However, it had not been
envisaged that the aim of solving disputes could result in additional obligations nor that the outcome of a dispute settlement procedure could make it impossible for
Members to comply with the WTO requirements, in this case the Agreement on Safeguards.”) (emphasis added).

20 In Brazil – Export Financing Programme for Aircraft, WT/DS/46/AB/R (Aug. 2, 1999), Brazil argued that even though its “PROEX” payments were export subsidies, they were
allowed pursuant to item (k) of the Illustrative List of Export Subsidies. The Appellate Body rejected Brazil’s argument and determined that the “material advantage” clause
in item (k) of the Illustrative List did not mean the same as the term “benefit” in Article 1.1(b) of the SCM Agreement. WT/DS/46/AB/R, ¶ 179. In the Doha rules
negotiations, Brazil made a proposal that would effectively reverse the AB’s finding. Brazil proposed “to amend item (j) and the first paragraph of item (k) of the Illustrative
List of Export Subsidies (Annex I) to reflect a benefit to recipient basis for identifying prohibited export subsidies in the forms of export credits and guarantees, in place of the
existing cost to government-based language.” See Negotiating Group on Rules, Communication from the Chairman, TN/RL/W/254, 39, ¶ 12 (Apr. 21, 2011).

21 Stewart et al., Trends, supra n. 10, at 255–256; see also Juscelino F. Colares, A Theory of WTO Adjudication: From Empirical Analysis to Biased Rule Development, 42 Vand. J.
Transnatl. L. 383, 402–403 (2009) (noting that complainants were successful in 88.89% of trade remedy cases, including 90.91% of AD cases, and 83.33% of non-trade
remedy cases, based on data from 1995 to 2007); John Greenwald, WTO Dispute Settlement: An Exercise in Trade Law Legislation, 6 J. Intl. Econ. L. 113, 114 n. 4 (2003)
(“Countries that complain about other countries’ trade barriers have a ‘win rate’ of between 80–90 percent before WTO panels and the Appellate Body . …”). Since 2008, the
Appellate Body has issued only one decision in which it upheld a panel determination that no violation occurred. See Appellate Body Report, United States – Measures Affecting
Imports of Certain Passenger Vehicle and Light Truck Tyres from China, WT/DS399/AB/R, ¶¶ 339–340 (Sept. 5, 2011). This decision is discussed further infra.

22 See Amy S. Dwyer, Should the WTO Dispute Settlement System be Modified or Reformed?, reprinted in Occasional Paper No. 5: International Trade Under the Rule of Law, Dean
Rusk Center, University of Georgia School of Law 19 (2007).

23 For example, regarding the Appellate Body’s decisions against the practice of “zeroing,” the United States noted that: “Academics – including those who are not necessarily
supporters of the antidumping remedy – have acknowledged that the Appellate Body’s findings have no sound basis in the text of the agreements, and they recognize the
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negotiator on dispute settlement and other issues during the
Uruguay Round and a panelist on several GATT and WTO
panels, stated that “the Appellate Body has not adopted,
either explicitly or implicitly, policies of judicial restraint.”24

The U.S. Congress addressed dispute settlement overreach
in the Trade Act of 2002, where it found that:

the recent pattern of decisions by dispute settlement
panels of the WTO and the Appellate Body to impose
obligations and restrictions on the use of antidumping,
countervailing, and safeguard measures by WTO
Members under the Antidumping Agreement, the
Agreement on Subsidies and Countervailing Measures,
and the Agreement on Safeguards has raised concerns.25

This activist trend of the panels and Appellate Body led to
calls in the DSU negotiations for reform of the dispute
settlement process itself, as well as proposals in the Doha
Development Agenda to clarify certain covered
agreements to address and correct instances of the panels’
and Appellate Body’s overreaching.26

3 INSTITUTIONAL INFLUENCES ON APPELLATE

BODY DECISION-MAKING

Some of the problems with Appellate Body decision-
making lie in its institutional structure. The Appellate
Body institutional structure diminishes the integrity of
the system by discouraging dissent. Discouragement of
dissent is explicitly codified in the Appellate Body
Working Procedures,27 and Appellate Body Members have
generally abided by them, feeling that unanimity would
contribute to building up the legitimacy and
independence of the institution.28 In the long term,
though, this practice curbs the healthy discussion and
development of WTO jurisprudence, particularly where
the Appellate Body cites its prior decisions as essentially
binding.29 Dissenting opinions would force the majority
to consider and address reasonable minority views and
carefully apply the law,30 instead of potentially
“sacrific[ing] precision and force of expression” to reach
agreement.31

Notes
danger to the WTO system of such extra-legal behavior.” Communication from the United States, United States – Final Anti-Dumping Measures on Stainless Steel from Mexico,
WT/DS344/11, ¶ 11, (June 12, 2008). The United States then cited the following authorities in support of its statement:

Professor Chad P. Brown and Professor Alan O. Sykes, The Zeroing Issue: A Critical Analysis of Softwood V, revised version forthcoming in World Trade Review, (“[T]he
legal foundation for the Appellate Body’s ruling is somewhat dubious, doubly so in the face of the standard of review applicable under the ADA .… The danger of
such decisions is that they will undermine confidence in the Appellate Review process and make it more difficult for WTO Members in the future to reach agreement
on contentious issues.” (p. 30)) <http://people.brandeis.edu/~cbown/papers/Bown-Sykes-ALI.pdf>; [Stewart et al., Trends, supra n. 10]; Professor Roger P. Alford,
“Reflections on U.S.– Zeroing: A Study in Judicial Overreaching by the WTO Appellate Body,” 45 COLUM. J. TRANSNAT’L L. 196 (2006-2007) (“The Appellate Body’s
report in US – Zeroing crystallizes some of the concerns that have been expressed in the past regarding judicial excess in the WTO dispute settlement regime.”
(p. 220)); Professor Phoenix X.F. Cai, “Between Intensive Care and Crematorium: Using Standard of Review to Restore Balance to the WTO,” 15 TULANE J. INT'L & COMP.
L. 465 (2006-2007); Professor Richard H. Steinberg, “Judicial Lawmaking at the WTO: Discursive, Constitutional, and Political Constraints,” 98 AM. J. INT’L L. 247
(2004); Professor Daniel K. Tarullo, “Paved with good intentions: the dynamic effects of WTO review of anti-dumping action,” 2 WORLD TRADE REVIEW 373 (2003); John
Greenwald, “WTO Dispute Settlement: An Exercise in Trade Law Legislation,” 6 J. INT’L ECON. L. 113 (2003); John Ragosta, Navin Joneja, and Mikhail Zeldovich,
“WTO Dispute Settlement System Is Flawed and Must Be Fixed,” 37 INT’L LAWYER 697(2003); Professor Daniel K. Tarullo, “The Hidden Costs of International Dispute
Settlement: WTO Review of Domestic Anti-dumping Decisions,” 34 L. & POLICY INT’L BUS. 109 (2002-2003); Geert A. Zonnekeyn, “The Bed Linen Case and its
Aftermath,” 36 J. WORLD TRADE 993 (2002); Claude Barfield, Free Trade, Sovereignty, Democracy: The Future of the World Trade Organization, 2 U. CHI. J. OF INT’L
L. 403 (2001).

Id. at n. 11; see also Petros C. Mavroidis, Crisis? What Crisis? Is the WTO Appellate Body Coming of Age?, in Opportunities and Obligations: New Perspectives on Global and US
Trade Policy 173–183 (Terence P. Stewart ed., 2009); Terence P. Stewart, Developments in DSU Negotiations to Address WTO Panel and Appellate Body “Overreaching”, ABA Intl. L.
News 10, 11 (Spring 2005) [hereinafter Stewart, Developments]; John Magnus, Navin Joneja & David Yocis, What Do All These Adverse WTO Decisions Mean?, Paper Presented
at Georgetown University Law Center’s Trade Law Update (Jan. 30, 2003); Paul C. Rosenthal & Jeffrey S. Beckington, Dispute Settlement Before the World Trade Organization in
Antidumping, Countervailing and Safeguard Actions: Effective Interpretation or Unauthorized Legislation, Paper Presented at Developments in World Trade Organization Law, in
Geneva, Switz. (Mar. 20–21, 2003).

24 Thomas Cottier, The WTO Dispute Settlement System: New Horizons, 92 ASIL Proc. 86, 90 (1998); Thomas Cottier, About the Author, in The Challenge of WTO Law: Collected
Essays 615, 615 (2007).

25 19 U.S.C. § 3801(b)(3)(A).
26 See, e.g., Stewart et al., Trends, supra n. 10, at 287–94; Stewart et al., Proposals, supra n. 12, at 337–66; Lorand Bartels, The Separation of Powers in the WTO: How to Avoid Judicial

Activism, 53 Intl. & Comp. L.Q. 861, 866–867 (2004).
27 “The Appellate Body and its divisions shall make every effort to take their decisions by consensus. Where, nevertheless, a decision cannot be arrived at by consensus, the

matter at issue will be decided by a majority vote.” Appellate Body, Working Procedures For Appellate Review Rule 3.2, WT/AB/WP/6 (Aug. 16, 2010).
28 See, e.g., Claus-Dieter Ehlermann, Reflections on the Appellate Body of the WTO, 6 J. Intl. Econ. L. 695, 695 (2003) [hereinafter Ehlermann, Reflections]; James Bacchus, Former

Appellate Body Member, World Trade Organization, Symposium Address: The Role of Lawyers in the WTO, 34 Vand. J. Transnatl. L. 953, 960 (2001); see also John D. Greenwald,
A Comparison of WTO and CIT/CAFC Jurisprudence in Review of U.S. Commerce Department Decisions in Antidumping and Countervailing Duty Proceedings, 21 Tul. J. Intl. & Comp.
L. 261, 268 (2013) (stating that he was repeatedly asked “various iterations of the ‘do you play well with others’ question” during his meetings with WTO member
delegations during the Appellate Body Member appointment process).

29 See Greenwald, supra n. 28, at 268; see also Meredith K. Lewis, The Lack of Dissent in WTO Dispute Settlement, 9 J. Intl. Econ. L. 895, 905 (2006).
30 Lewis, supra n. 29, at 918.
31 Greenwald, supra n. 28, at 268.
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Why this matters at the WTO in particular is because
it is extraordinarily difficult to obtain clarification of
rights where a panel or the Appellate Body has construed
an obligation or right that cannot actually be found in the
agreements. Winning parties can block legislative
responses to dispute settlement decisions.32 Indeed,
Professor Cottier has noted that “{t}he practical
impossibility to formally react in due course to rulings
of panels and the Appellate Body by
negotiations . . . amounts to a problem of insufficient
checks and balances.”33 Others have alleged “a profound
imbalance between dispute settlement and the political
process.”34 Nation-states, by contrast, often can overturn
judicial decisions that are viewed as inappropriate through
subsequent legislation. The WTO’s inability to have a
functioning legislative process and Members’ own
aggression in arguing that agreements cannot be modified
because of WTO AB decisions makes the path the WTO
AB is on very dangerous to a functioning multilateral
system over time.

4 PRIOR APPELLATE BODY MEMBERS’
ASSESSMENTS OF THEIR DECISION-MAKING

Despite the past criticisms of WTO dispute settlement
decisions, Appellate Body Members — until recently –
generally have been unwilling to recognize that their
decisions or interpretive methods might be problematic.
Former Appellate Body Members have acknowledged that
the Appellate Body may not add to or diminish rights or
obligations and stressed the need for the Appellate Body
to establish and maintain its credibility and legitimacy.35

Yet the former Appellate Body Members who have
publicly addressed the subject have refused to admit that
the Appellate Body has adopted overly expansive
interpretations of the WTO agreements. The earliest
assessments by a former Appellate Body Member cite a

strict adherence to the ordinary meanings and context of
the substantive rights and obligations of the WTO
agreements.36 Over time, Appellate Body Members have
increasingly recognized that the substantive rights and
obligations in the agreements may be ambiguous, but they
have generally considered the Appellate Body’s
interpretations and gap-filling to be appropriate. Prior to
this year, only one Appellate Body Member, Jennifer
Hillman, had suggested the possibility that the Appellate
Body might overstep its bounds in areas where WTO law
is sparse.37

One of the original AB Members, Claus-Dieter
Ehlermann, asserted shortly after his term concluded that
the Appellate Body recognizes “[t]he need for judicial self-
restraint” and has “sought to avoid-and should continue to
avoid-all manner of judicial activism.”38 He explained that
pursuant to the Vienna Convention on the Law of Treaties
(“the Vienna Convention”), the Appellate Body interprets
the WTO agreements primarily by relying on the
“ordinary meaning” and then on the context of the terms
of the agreements and has discounted the importance of
negotiating history.39 Mr. Ehlermann believed that this
methodology most closely approximates the parties’
intentions.40 He contended that the Appellate Body’s
“heavy reliance on the ‘ordinary meaning to be given to
the terms of the treaty’ has largely protected the Appellate
Body from criticism that its reports have added to or
diminished the rights and obligations provided in the
covered agreements (Article 3.2, third sentence, DSU).”41

Mr. Ehlermann did not believe that the Appellate
Body’s decisions have expansively interpreted the
substantive rights and obligations in the agreements
beyond what was expressly negotiated. Rather, he believed
that “the Appellate Body has been particularly cautious in
following the ordinary meaning of the words,” or context
of the words, if necessary, “with respect to the
interpretation of substantive rights and obligations, spelled

Notes
32 Thomas Cottier, The Balance of Power in WTO Decision-making: Towards Weighted Voting in Legislative Response, in The Challenge of WTO Law: Collected Essays 217, 220–221

(2007).
33 Id. at 220.
34 Id. at 218.
35 See, e.g., Appellate Body, Annual Report for 2011, WT/AB/17 (June 13, 2012) at 76 (Hillman farewell remarks), 78 (Bautista farewell remarks); Appellate Body, Annual Report

for 2009, WT/AB/13, 52 (Feb. 17, 2010) (Sacerdoti farewell remarks), 55 (Baptista farewell remarks); Ehlermann, Reflections, supra n. 28, at 695, 699; Claus-Dieter
Ehlermann, Experiences from the WTO Appellate Body, 38 Tex. Intl. L.J. 469, 485–487 (2003) [hereinafter Ehlermann, Experiences].

36 See Claus-Dieter Ehlermann, Six Years on the Bench of the “World Trade Court”, in 18 The WTO Dispute Settlement System 1995–2003 499, 528 (Federico Ortino and Ernst-Ulrich
Petersmann eds., 2004) [hereinafter Ehlermann, Six Years]; Ehlermann, Reflections, supra n. 28, at 698–700.

37 See Jennifer Hillman, An Emerging International Rule of Law?-The WTO Dispute Settlement System’s Role in its Evolution, 42 Ottawa L. Rev. 269, 283 (2010–2011).
38 Ehlermann, Experiences, supra n. 35, at 486; see also Ehlermann, Reflections, supra n. 28, at 708 (“Critics have accused the Appellate Body of being activist. I do not share this

view.”) (footnote omitted). Mr. Ehlermann also stated that the Appellate Body should proceed “with extraordinary circumspection and care” in light of the “weakness of the
political arm of the WTO.” Ehlermann, Six Years, supra n. 36, at 528. However, he would place the onus on WTO Members to avoid unfavorable Appellate Body decisions by
exercising “self-restraint in having recourse to the dispute settlement procedure” and to resolve “{e}nduring conflicts between the interpretations arrived at by the Appellate
Body and opinions held by the vast majority of the Members” by reaching political decisions (either through consensus or through voting) or adopting formal interpretations
of the WTO Agreements under art. IX, para. 2 of the Marrakesh Agreement. Ehlermann, Experiences, supra n. 35, at 486–487.

39 Ehlermann, Reflections, supra n. 28, at 698–700.
40 Id. at 701.
41 Id. at 699. Mr. Ehlermann also cited WTO Members and international trade law experts’ approval of the Appellate Body’s interpretive methodology. Id.
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out in the covered agreements.”42 For instance, he
characterized the Appellate Body’s conclusion in Korea –
Definitive Safeguard Measures on Imports of Certain Duty
Products that “unforeseen developments” under Article
XIX of the GATT are required before a Member may
impose safeguards as a consistent application of the
Appellate Body’s interpretive methodology, even though
this requirement is not mentioned in Article 2.1 of the
Safeguards Agreement.43 Mr. Ehlermann, however,
acknowledged that the Appellate Body sometimes must
fill “gaps” in the WTO Agreements with respect to
“procedural rights and obligations,” which “are less
precisely defined” but controversial, such as the
admissibility of unsolicited amicus curiae briefs.44

Several years later, Appellate Body Member Giorgio
Sacerdoti in his farewell remarks echoed Mr. Ehlermann’s
comment that the Appellate Body sometimes must resolve
such controversial procedural disputes.45 Mr. Sacerdoti
lauded this as a positive development:

I believe that, since WTO Members were unable to find
common ground on how to resolve these “hot potatoes”
on a general basis, the Appellate Body’s ability to find
solutions in particular cases, always based on the
principles of international law, may have helped relieve
some of the pressure and has, at the end of the day,
enhanced the reputation of the system beyond the
Members of the Organization in the general interest.46

Since 2008, Appellate Body Members have been more
willing to acknowledge the ambiguity of substantive
terms of the agreements, but they have not considered
the Appellate Body’s interpretations of such ambiguities
to be improper. In that year, former Appellate Body
Member Yasuhei Taniguchi recognized that the
agreements were the result of “diplomatic compromises”
and not always susceptible to one clear meaning, and that
interpreting them without adding or diminishing rights
or obligations is difficult:

I must confess that I was not enthusiastic about the
draftsmanship of these agreements. Many provisions in
these agreements are admittedly products of diplomatic
compromises and often do not lend themselves to an
unequivocal meaning. This poses both to us and to the
parties a formidable interpretative task.… Panel and
Appellate Body [sic] are bound by the provisions of
[the] DSU which says “Recommendations and rulings
of the DSB cannot add to or diminish the rights and
obligations provided in the covered agreements.” What
would constitute “adding” or “diminishing” is a serious
question.47

Nevertheless, he rejected criticisms about Appellate Body
overreach and expected that WTO Members would
embrace a more liberal interpretation over time:

We often heard criticisms that we had overstepped the
limit. But the history in national courts in all advanced
countries shows that a strict interpretative methodology
prevalent in the early 19th century gave way to a more
liberal trend by arrival of the 20th century. I hope and I
am sure that the reaction of the membership will
change in this respect in years to come.48

Similarly, in 2009, Appellate Body Member Luiz Olavo
Baptista recognized in his farewell remarks that “Panels
and the Appellate Body have sometimes been accused of
‘creating rules’ or, on the contrary, of being excessively
conservative and restrictive in their interpretation.”49 Mr.
Baptista, however, believed that the Appellate Body
Members “are respected by the Membership” because they
have consistently performed their duties “honourably,
independently, impartially, conscientiously, and in
accordance with the law of the WTO.”50 Lilia Bautista
noted in her 2011 farewell remarks that “we could have
been clearer on the wording of the various agreements”
but did not suggest any possibility of Appellate Body
overreach.51

Notes
42 Id. at 700; see also Ehlermann, Six Years, supra n. 36, at 528 (“It is . . . not surprising that the reasons set out in Appellate Body reports avoid sweeping statements, and are

closely linked to the particular facts and circumstances of the case to be decided.”).
43 Ehlermann, Reflections, supra n. 28, at 702–03 (citing Appellate Body report, Korea – Definitive Safeguard Measures on Imports of Certain Duty Products, WT/DS98/AB/R, ¶¶

78–90, 151 (Dec. 14, 1999)).
44 Id. at 701; Ehlermann, Experiences, supra n. 35, at 482 (footnote omitted).
45 Appellate Body, Annual Report for 2009, WT/AB/13 (Feb. 17, 2010) at 53.
46 Id.
47 Yasuhei Taniguchi, Prof. of Law, Senshu Univ. Law School, Tokyo, Prof. Em. of Kyoto Univ., Speech, Robert S. Stevens Lecture, 7.5 Years with the WTO Dispute Settlement: Its

Nature and Problems (Cornell Law School, Apr. 4, 2008, available at http://law.sjtu.edu.cn/WebSite/AttachShow.aspx?id=87) at 11–12.
48 Id. at 12.
49 Appellate Body, Annual Report for 2009, WT/AB/13, 55 (Feb. 17, 2010).
50 Id.
51 Appellate Body, Annual Report for 2011, WT/AB/17, 78 (June 13, 2012).
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Notably, however, Jennifer Hillman, while serving as
Chair of the Appellate Body, suggested the possibility of
“clouds on the horizon” with respect to AB decisions.52

She stated:

[T]he absence of an effective legislative branch .…
means there is a limited ability for WTO members to
overrule decisions of the Appellate Body should the
members believe that the Appellate Body has gotten it
wrong. In the absence of a legislative function waiting
in the wings, judges often become very conservative,
fearing to branch out very far since there is such a
limited chance for timely course correction. Yet, this
very real and understandable conservatism will come
under ever increasing strain if cases come in areas in
which there is little WTO law to apply, such as climate
change or financial regulation, and little ability for the
WTO to write new law in those areas if the negotiating
process is not working efficiently.53

Thus, while characterizing the Appellate Body as
generally judicially conservative, Ms. Hillman suggested
that it could become activist in areas that WTO law does
not squarely address and in the absence of new WTO rules
or effective legislative processes.

5 RECENT RECOGNITION OF PROBLEMS WITH

APPELLATE BODY DECISION-MAKING

In the last year, concerns about Appellate Body decision-
making have increasingly surfaced — in an article by
Uruguay Round negotiators Michel Cartland (Chairman of
the Subsidies negotiating group) and Gérard Depayre (EC
negotiator) and former Director of the Rules Division Jan
Woznowski, in a separate piece by Tokyo Round
negotiator John D. Greenwald,54 and then in a February
2013 speech by a sitting AB member, Thomas R.
Graham.55 All have recognized the deliberate ambiguities
in the WTO agreements. The former international trade
negotiators and Secretariat personnel have emphasized
specific problems with Appellate Body interpretations of
the WTO agreements — particularly the Appellate Body’s
practice of determining that there is only a single
permissible interpretation of the terms of the agreements,
its analysis in US – Anti-Dumping and Countervailing Duties

(China), and its determination that it may complete the
analysis where it finds legal error in a Panel decision. All
agree that problems in Appellate Body decision-making
threaten the integrity of the WTO dispute settlement
system and the WTO institution overall, especially where
WTO Members cannot practically correct Appellate Body
action through WTO legislative processes (DSB action,
negotiated amendments to the WTO agreements, or new
negotiated multilateral rules), and they fear that Appellate
Body decisions will chill future negotiations and agreements.

5.1 Recognition of Deliberate Ambiguities in
the Agreements

In his recent speech, AB Member Graham posed several
questions about the Appellate Body’s decision-making and
the consequences if the Appellate Body fails to interpret
the agreements correctly.56 He asked whether the
Appellate Body generally should construe the WTO
agreements broadly or narrowly:

Are the 22 agreements that form our body of statutory
law akin to a constitution for WTO law—to be
interpreted broadly considering changing
circumstances—or are they a contract between the
member governments—which are formally called the
Contracting Parties—to be interpreted narrowly and (as
nearly as possible) literally?57

He also asked whether the Appellate Body should fill in
gaps and ambiguities in the agreements, and whether such
gaps and ambiguities in fact were deliberate:

What about gaps and ambiguities, especially as we
confront issues of national policy versus WTO rules, or of
meshing different economic and political systems under
WTO rules?

In some cases were those gaps or ambiguities
intentional, to cover the inability of the negotiators to
reach agreement, even in the simpler world of decades ago?

.…
If the text is unclear, must we always find a meaning?

Or should we sometimes leave matters undecided? Or
decide by default: that is, the party asserting a meaning
loses if on examination the text remains unclear?58

Notes
52 Jennifer Hillman, supra n. 37, at 283.
53 Id.
54 The concerted critique from Cartland of Hong Kong and Depayre of the former EC and Woznowski (WTO Secretariat), in addition to the critique from Greenwald of the United

States, indicate that these issues are not uniquely U.S. concerns. See Michel Cartland, Gérard Depayre, and Jan Woznowski, Is Something Going Wrong in the WTO Dispute Settlement?, 46
J. World Trade 979, 979 n.* (2012); Cassidy Levy Kent, John D. Greenwald – Biography, http://www.cassidylevy.com/people/john-d-greenwald (accessed Mar. 31, 2013).

55 Appellate Body Member Graham is also a former international trade negotiator. See World Trade Organization, Appellate Body Members – Biography, http://www.wto.org/
english/tratop_e/dispu_e/ab_members_bio_e.htm#Graham (accessed Mar. 29, 2013).

56 Thomas R. Graham, Appellate Body Member, World Trade Organization, Speech, Philip J. Shapiro Endowed International Visiting Scholar Lecture, Present at the Creation
(Hofstra University Law School, Feb. 6, 2013) at 5, 13, 16 (copy on file with author).

57 Id. at 13.
58 Id.
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Can we ever assume negotiators left some things
unsaid or ambiguous[] because they intended to?
Because they resorted to “creative ambiguity” when
they couldn’t reach agreement on something?

Did they intend to leave it to us? We, who are
commanded not to “add to or diminish the rights and
obligations provided in the covered agreements?”59

Although AB Member Graham did not answer these
questions, they show that he at least, and possibly others,
are mindful of them.60 The recent articles from
international trade negotiators and the former Rules
Division Director also make clear that the WTO
negotiators deliberately left ambiguities in the agreements
“in the belief that no interpretation which had not been
agreed by them could be imposed on them” pursuant to
Articles 3.2 and 19.2 of the DSU.61 With the apparent
crisis that the WTO is currently in on its legislative
functions, perhaps the drumbeat of concern will be a
wake-up call to the AB members that they facilitate the
work of WTO Members by leaving to them the role of
negotiating new rights and obligations.62

5.2 RecognitionThat Appellate Body
Members Consider the Agreements to
Permit Only a Single Interpretation

The recent articles have also emphasized concerns that
many AB Members base their analysis on the flawed belief

that there is only one correct way to construe the terms of
the agreements.63 Greenwald characterized this as “a belief
rooted in civil law tradition that law must be
unambiguous and yield a single correct interpretation.”64

Cartland, Depayre, and Woznowski indicated that the
Appellate Body has given preference to the first part of
Article 3.2 over the second part of Article 3.2, as “when,
having used in a certain way the customary rules of
interpretation of public international law, it arrives at a
certain interpretation, it considers it as the only
permissible one, even if this interpretation may add to or
diminish the rights and obligations under the relevant
provisions.”65 Quoting Professor Petros C. Mavroidis, “one
of the most experienced experts on WTO law,” they
further noted that the interpretation pursuant to the
Vienna Convention “is far from being exact science” and
does not guarantee that the Appellate Body’s
interpretation will be correct, as the Appellate Body’s
application of the Vienna Convention elements of
interpretation led it to “reach[] two diametrically opposite
responses to the same question” of the extent to which
nonrecurring subsidies pass through to the new owner of a
privatized entity in US – Lead and Bismuth II and US –
Countervailing Measures on Certain EC Products.66

They concluded that this practice is a grave threat to
the integrity of the WTO dispute settlement system, as:

The aspiration always to have only one possible
interpretation and the over-reliance on the [Vienna
Convention] may lead to circumvention of the DSU

Notes
59 Id. at 16.
60 The United States, for one, believes that dispute settlement bodies should respect ambiguities in the negotiated texts:

Customary international law rules of treaty interpretation, reflected in Articles 31 through 33 of the Vienna Convention on the Law of Treaties, recognize that an
examination in accordance with the general rule reflected in Article 31 of the Vienna Convention may result in a meaning that is ambiguous, and that resort to the
supplementary means of interpretation in Article 32 may be necessary. Typically such analysis will permit a determination of the meaning of the terms of the treaty,
although there is no guarantee that recourse to supplementary means of interpretation will always resolve that ambiguity.
Sometimes that ambiguity is deliberate. In some circumstances, reaching agreement on the terms of the covered agreements may have necessitated the use of
constructive ambiguity in a provision of a covered agreement where the negotiators leave unresolved particular issues by agreeing on language that does not resolve the
issue and is capable of more than one interpretation. Constructive ambiguity can serve as a placeholder marking an area where negotiators accept that it may be
appropriate to agree on disciplines but where further negotiation is necessary before those disciplines can be specified.
WTO adjudicative bodies are not called to determine if ambiguity is deliberate. Ambiguity is ascertained from an examination of the text. WTO adjudicative bodies
will determine whether the meaning of a text is ambiguous after applying the customary rules of interpretation and in light of the evidence and argument presented
by the parties to the dispute. There is no separate requirement to establish the intent behind or reason for the ambiguity.

Negotiations on Improvements and Clarifications of the Dispute Settlement Understanding – Further Contribution of the United States on Improving Flexibility and Member Control in
WTO Dispute Settlement—Addendum, Communication from the United States, TN/DS/W/82/Add.1, 2 (Oct. 25, 2005) (footnote omitted).

See also Gerhard Hafner, Subsequent Agreements and Practice: Between Interpretation, Informal Modification, and Formal Amendment 105, 107, in Treaties and Subsequent Practice
(George Nolte ed.) (Oxford Univ. Press 2013):

Another reason for possibly divergent interpretations results from the practice of treaty negotiators in applying constructive ambiguity in order to achieve a commonly
acceptable result. Sometimes such ambiguity is deliberate. In some circumstances, ambiguous provisions can be the unintended outcome of a negotiated compromise.
In each case, the negotiators leave particular issues unresolved by agreeing on language that does not finally resolve the issue and is capable of more than one
interpretation. Constructive ambiguity can serve as a placeholder marking an area where negotiators accept that it may be appropriate to agree on the necessity of
further negotiation.

61 Cartland et al., supra n. 54, at 986 (noting that “negotiators, sometimes deliberately, were creating some ambiguities in the negotiated texts or were defining certain issues in
rather general terms”); see also id. at 989 (noting the “many deliberate ambiguities” of the AD Agreement); Greenwald, supra n. 28, at 272 (stating that “deliberate ambiguity
is mother’s milk to the trade negotiating process”).

62 See Graham, supra n. 56, at 12.
63 See Cartland et al., supra n. 54, at 987–989; Greenwald, supra n. 28, at 263.
64 Greenwald, supra n. 28, at 263.
65 Cartland et al., supra n. 54, at 987.
66 See id. (quoting Mavroidis, supra n. 23, at 176); see also Mavroidis, supra n. 23, at 176 (“Is the WTO judge free to choose any intellectual route when interpreting (i.e,

completing by providing the additional information and setting aside the embedded ambiguity) the contract? No, is the short answer.”).
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Article 3.2 imperative not to add to rights or
obligations, and result in a tendency of the AB to
behave more as a lawmaker than as a judge. This, in
turn, may do irreversible damage to the WTO dispute
settlement system by destroying the faith of Members
in it.67

Joost Pauwelyn, a former legal officer in the WTO Legal
Affairs Division and the Appellate Body Secretariat,68 also
recently recognized that the Appellate Body “cannot
simply continue to ignore” the need to ensure that it
maintains respect for its decisions, which requires striking
a proper balance between interpretation and deference to
national authorities, “by saying that Articles 31 and 32 of
the Vienna Convention by definition lead to only one
(correct) interpretation.”69

In addition, the recent articles have recognized that the
Appellate Body’s chosen definitions of the terms of the
agreements are obscure and often lead to “awkward and
incoherent results that do not reflect realities of
international trade.”70 Indeed, although WTO panels and
the Appellate Body have a great deal of discretion when
interpreting WTO agreements, they have often abused
that discretion in their selective choice of definitions in
determining the “ordinary meaning” of agreement
terms.71 Agreement terms often have multiple definitions.
For example, the Shorter Oxford English Dictionary provides
sixteen definitions for “dump”, eight definitions for
“import”, seven definitions for “industry”, and five
definitions for “producer.” Nothing in the Vienna
Convention requires finding that a single dictionary
definition provides the “ordinary meaning” of an
agreement term. Yet, the Appellate Body has rarely found
that there is more than one permissible meaning to a
term.72 When an agreement term has seven or more
dictionary definitions, the Appellate Body’s choice of the
sixth, seventh, eighth, or ninth definition as the one
“permissible” meaning appears to be a scattershot
approach, leaving the impression that the choice of one
definition over another is arbitrary and results-oriented.

Sample Definitions Selected by the Appellate Body in Trade
Remedy Disputes73

Dispute Name
& Number

Para. Word Defined Definition
Number

Page of
Dictionary

U.S. – Wheat Gluten
DS166

67 link 3* 1598

71 bearing 7* 199

Thailand – H-Beams
DS122

116 establishment 6* 853

116 proper A(II)(6)* 2379

U.S. – Line Pipe
DS202

163 or all
definitions*

2012

Canada – Dairy
DS103

97 government 6**** 695

Chile – PBS
DS207

216 convert II(9)* 502

216 converted II, II(8)* 502

U.S. – Steel Safeguard
DS248-49
DS251-54
DS258-59

287 conclusion 4** 477

287 to reason 4(a)** 2482

U.S. – Softwood Lumber
IV
(Final CVD)
DS257

58 goods 3** 1125

89 as regards 6** 2512

U.S. – AD/CVD (China)
DS379

285 body III(12)*** 261

294 direct 6, 5*** 692

373 certain II(5)*** 375

373 industry 5*** 1371

Brazil – Export Financing
for Aircraft
DS46

121 proceedings 4* 2364

Canada – Aircarft –
Art. 21.5
DS70

37 consistency 3* 486

India – Quantitative
Restrictions
DS90

91 arise (III)14* 113

Turkey – Textiles
DS34

45 n.
12

prevent (II)9* 2348

China – Raw Metals
DS394
DS395
DS398

319 prohibition 3*** 2363

* The New Shorter Oxford English Dictionary (1993)
** Shorter Oxford English Dictionary, 5th ed. (2002)
*** Shorter Oxford English Dictionary, 6th ed. (2007)
**** Black’s Law Dictionary (1990)

Notes
67 Cartland et al., supra n. 54, at 988.
68 King & Spalding, Joost Pauwelyn – Profile, http://www.kslaw.com/people/Joost-Pauwelyn (accessed Mar. 29, 2013).
69 Joost Pauwelyn, The Balancing Act of Keeping Up “Respect” for AB Rulings (according to an AB member), Intl. Econ. L. & Pol’y Blog (Feb. 15, 2013, 5:11 PM).
70 Cartland et al., supra n. 54, at 1015; see id. at 987, 989; Greenwald, supra n. 28 at 266.
71 Vienna Convention on the Law of Treaties art. 31 (May 23, 1969), 1155 U.N.T.S. 331, 8 I.L.M. 679.
72 See Edwin Vermulst & Folkert Graafsma, WTO Dispute Settlement System with Respect to Trade Contingency Measures, 35 J. World Trade 209, 211–212 (2001).
73 This table is adapted from Table 4 in Stewart et al., Trends, supra n. 10, at 275. In addition, Professor Daniel K. Tarullo has criticized “[t]he Appellate Body’s invocation of a

dictionary definition of ‘comparable’” under Article 2.4.2 of the AD Agreement as “able to be compared” in EC – Bed Linens (DS141) as “exceedingly selective.” Daniel K.
Tarullo, Paved with good intentions: the dynamic effects of WTO review of anti-dumping action, 2 World Trade Rev. 373, 378 (2003). He noted: “The dictionary cited by the
Appellate Body includes as additional definitions ‘fit to be compared’ and ‘worth comparing.’ These other definitions add a sense of selectivity to the concept of ‘comparable’
that the Appellate Body overlooked in citing the almost tautological definition ‘able to be compared’.” Id. (internal citation omitted).
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Relatedly, these articles also have stressed that the
Appellate Body has essentially read out of the AD
Agreement the more deferential standard of review that
was supposed to apply to anti-dumping cases under
Article 17.6, effectively diminishing WTO Members’
rights.74 Article 17.6(ii) requires that “[w]here the panel
finds that a relevant provision of the Agreement admits of
more than one permissible interpretation, the panel shall
find the authorities’ measure to be in conformity with the
Agreement if it rests upon one of those permissible
interpretations.”75 Cartland, Depayre, and Woznowski
point out that “acceptance of this standard was a conditio
sine qua non for the conclusion of the negotiations
on anti-dumping and, most likely, for the conclusion
of the whole Uruguay Round” because anti-dumping
“was always one of the most difficult and sensitive
issues.”76

Yet, they note, the Appellate Body “has consistently
treated Article 17.6 as just a repetition of” the general
standard of review set forth in Article 11 of the DSU “or,
to put it more frankly, simply ignored it.”77 By
concluding that there is only one permissible
interpretation of the terms of the AD Agreement, the
Appellate Body forecloses the possibility for any deference
under Article 17.6(ii) to national authority action that is
inconsistent with the Appellate Body’s view of how the
AD Agreement should be implemented.78

5.3 CRITICISM OF US – AD/CVD (CHINA)

One prominent example of an Appellate Body decision
viewed by some as creating rights or obligations, US –
Anti-Dumping and Countervailing Duties (China),79 has
recently received scathing criticism from Mr. Cartland (the
Chairman of the Uruguay Round Negotiating Group on
subsidies and countervailing measures), Mr. Depayre (the
Chief EC negotiator for that group), and Mr. Woznowski
(the former GATT and WTO Director of the Rules
Division),80 as well as Mr. Greenwald, who negotiated
international agreements on subsidies and countervailing
measures on behalf of the United States in the Tokyo
Round.81 These former officials have called attention to
several ways in which the Appellate Body overreached in
the case, including: (1) inventing and interpreting a
preamble about the object and purpose of the SCM
Agreement that does not exist because the negotiators of
that agreement “specifically decided that it would be
impossible to agree on these matters,”82 (2) broadening
the meaning of technical provisions about countervailing
duty (“CVD”) amounts and elevating them to core
obligations under the SCM Agreement,83 and (3)
concluding that a state-owned entity is a “public body”
under the SCM Agreement only if it “possesses, exercises
or is vested with governmental authority,”84 a definition
that makes little sense.85

Notes
74 Cartland et al., supra n. 54, at 989; Greenwald, supra n. 28, at 265.
75 Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 art. 17.6(ii), Marrakesh Agreement Establishing the World Trade

Organization, Annex 1A (Apr. 15, 1994), 1868 U.N.T.S. 201 [hereinafter AD Agreement].
76 Cartland et al., supra n. 54, at 988.
77 Id. at 989.
78 Greenwald, supra n. 28, at 265–266; see also Cartland et al., supra n. 54, at 989 (noting that the Appellate Body has “simply ignor[ed]” alternative permissible interpretations

of provisions of the AD Agreement and instead “impos[ed] its own preferred interpretation”).
79 Appellate Body Report, United States – Definitive Antidumping and Countervailing Duties on Certain Products from China, WT/DS379/AB/R (Mar. 11, 2011).
80 Cartland et al., supra n. 54, at 979 n.*.
81 John D. Greenwald – Biography, supra n. 54.
82 Cartland et al., supra n. 54, at 992–993. Appellate Body Member Graham’s speech, however, offers some hope for the future with respect to this issue. He questioned the

permissible degree “of subjectivity – of wiggle room – in determining the ‘object and purpose’” of the SCM Agreement and other WTO agreements. Graham, supra n. 56, at
15; see also id. (“How certain should we be, before resorting to ‘object and purpose’ to elaborate the ordinary meaning of the terms of a[] multinational agreement?”).

83 Cartland et al., supra n. 54, at 992–995.
84 Appellate Body Report, United States – Definitive Antidumping and Countervailing Duties on Certain Products from China, WT/DS379/AB/R, ¶ 317 (Mar. 11, 2011). Elsewhere,

however, the Appellate Body indicates that the requirements are cumulative rather than alternative. See id. at ¶ 310 (stating that a public body is “vested with, and
exercis[es], authority to perform government functions”); Cartland et al., supra n. 54, at 1005–1006.

85 Cartland et al., supra n. 54, at 992, 1002–1014; Greenwald, supra n. 28, at 270. Turkey also criticized the Appellate Body’s decision regarding the meaning of the term
“public body”:

Turkey had serious concerns about the latest decision of the Appellate Body regarding the determination of a “public body.” The Appellate Body had concluded that
government ownership and control were not sufficient to make an entity a “public body,” but that the entity must possess, exercise, or be vested with governmental
authority in order to be deemed as public under the SCM Agreement. The ruling of the Appellate Body equated the term “public body” to “government” and
annulled the difference between them. However, the SCM Agreement stated that a subsidy should be provided by a “government” or a “public body.” It was an
undisputed fact that the definition of a “public body” should not be same as the definition of a “government.” The drafters of the SCM Agreement had made a clear
distinction between the terms “government” and “public body.” However, the Appellate Body’s decision on this issue had overreaching results that were not intended
by the drafters of the SCM Agreement.… Turkey reiterated that this erroneous interpretation equated these two distinct terms to each other and this would render the
term “public body” meaningless.… Consequently, Turkey fully agreed with the US conclusion that the Appellate Body had effectively transformed the “public body”
test into a “government action” test without any substantial basis in the SCM Agreement.

DSB Minutes of Meeting on March 25, 2011, WT/DSB/M/294, ¶¶ 106–107 (June 9, 2011) (statement by representative of Turkey) (emphasis added).
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The Appellate Body’s interpretation did not reflect the
negotiators’ intentions.86 Greenwald commented that the
Appellate Body’s decision not to make a much narrower
disposition based on the specific facts of the case is
symptomatic of a systemic disregard for deciding cases
narrowly, as “the Appellate Body Division that decided
China—CVD did not feel the least bit constrained to
decide cases narrowly on their specific facts.”87 Such an
approach is tantamount to deciding policy for the WTO
and is inconsistent with the fact that decisions of the AB
or of panels are specific to the parties to the dispute only.88

5.4 RecognitionThat the DSU Does Not
Permit the Appellate Body to Complete
the Analysis

Cartland, Depayre, and Woznowski also pointed out that
the Appellate Body’s “self-given right to complete the
legal analysis of the relevant WTO provisions” when it
finds error with a panel’s legal reasoning is contrary to
Article 17.6 of the DSU, which limits appeals “to issues of
law covered in the panel report and legal interpretations
developed by the panel.”89 They echoed Professor
Mavroidis’s criticism of this practice.90 Professor
Mavroidis has stated:

In all cases in which the AB has completed the analysis,
it has ipso facto deprived parties of their right to a two-
stage adjudication, albeit it has thus facilitated speedy
resolution of the dispute. Facilitating resolution,
nevertheless, cannot take precedence over the legislative

imperative to abide by the balance of rights and
obligations as struck by the WTO Membership.91

5.5 RecognitionThat Appellate Body
DecisionsThreaten the Integrity of the
WTO System

The recent statements from AB Member Graham and the
former international trade negotiators and GATT/WTO
Secretariat personnel all contained cautions that WTO
Members may lose confidence in the WTO dispute
settlement system due to questionable Appellate Body
rulings.92 AB Member Graham stressed that “getting it
right” is crucial to the legitimacy of the institution.93 He
stated:

If Appellate Body decisions are respected, then the
whole WTO system can continue to function pretty
well for a long time even in a changing world and even
without the negotiation of new and updated rules.

But without that respect, there may be a risk of the
emperor’s having no clothes: of insufficient
disincentives to prevent first one sovereign government,
and then perhaps another, and another, from deciding
not to comply with dispute settlement decisions.94

He further indicated that the Appellate Body might “risk
that invaluable commodity of respect” if it fails to strike a
proper balance in its decisions by “interpret[ing] the
words too broadly or go[ing] too far in filling a gap or
resolving an ambiguity that may have been intentional.”95

Likewise, Cartland, Depayre, and Woznowski stated
that “the WTO dispute settlement system also faces a

Notes
86 Cartland et al., supra n. 54, at 1002, 1009.
87 Greenwald, supra n. 28, at 270.
88 The Appellate Body has stated that adopted panel reports “are not binding, except with respect to resolving the particular dispute between the parties to that dispute.”

Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R (Nov. 1, 1996), at 14; see also Appellate Body Report, US –
Final Anti-Dumping Measures on Stainless Steel from Mexico, WT/DS344/AB/R, ¶ 158 (Apr. 30, 2008) (“It is well settled that Appellate Body reports are not binding, except
with respect to resolving the particular dispute between the parties.”). In addition:

A dispute relates to a specific matter and takes place between two or more specific Members of the WTO. The report of a panel or the Appellate Body also relates to
that specific matter in the dispute between these Members. Even if adopted, the reports of panels and the Appellate Body are not binding precedents for other disputes
between the same parties on other matters or different parties on the same matter, even though the same questions of WTO law might arise. As in other areas of
international law, there is no rule of stare decisis in WTO dispute settlement according to which previous rulings bind panels and the Appellate Body in subsequent
cases. [available at http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c7s2p1_e.htm]

WTO, Dispute Settlement System Training Module: Chapter 7 - Legal effect of panel and appellate body reports and DSB recommendations and rulings, section 7.2 Legal status of
adopted/unadopted reports in other disputes; and Isabelle Van Damme, Treaty Interpretation by the WTO Appellate Body 198 (Oxford University Press 2009) (“Practice shows that
decisions of international courts and tribunals are binding only on the disputants, except if provided otherwise in the constitutive treaties establishing those courts and
tribunals. So far, no example of such a contrary provision is available and no binding judicial precedent applies. The general principle is that final judicial decisions are only
binding on the disputants and with respect to the specific dispute to which the decision applies.”).

89 Cartland et al., supra n. 54, at 990 (quoting DSU arts. 11, 17.6).
90 Id.
91 Mavroidis, supra n. 23, at 178.
92 Cartland et al., supra n. 54, at 1015; Graham, supra n. 56, at 9–10, 12.
93 Graham, supra n. 56, at 5, 9.
94 Id. at 12; see also Pauwelyn, supra n. 69 (“Mr. Graham . . . points out that – with an increasingly diverse WTO membership (think: China and now Russia) and deadlock in

WTO negotiations – the corner stone of WTO success is probably ‘respect’ for AB rulings.”).
95 Graham, supra n. 56, at 17; see also Appellate Body Member Says Respect Of WTO Rules Crucial To Continued Viability, Inside U.S. Trade (Feb. 15, 2013).
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number of problems which undermine the trust of
Members and may even put its relevance at risk,”96 and
that the Appellate Body’s activism “may, in the long run,
destroy credibility of the WTO dispute settlement
system.”97 Negotiators certainly now feel that they are not
getting what they bargained for.98

The problems with Appellate Body decision-making are
particularly troubling from an institutional perspective
and are contributing to a fundamental restructuring of the
WTO from a negotiating forum to a forum where only the
dispute settlement mechanism is functional.99 As a
practical matter, WTO Members have largely been unable
to take action to correct Appellate Body decisions that are
viewed as incorrect.100 A WTO Member that wins a case
will not join the required DSB consensus to overturn its
win or accept a new construction from the WTO that
reverses its win.101 A formal interpretation “that deviates
from the one adopted by the panel or the Appellate Body
will be opposed by the winning party after the report has
been adopted by the DSB,” amendment of agreements in
response to a dispute settlement decision will likely fail
because “the winning party is likely to block consensus or
unanimity,” and the requisite super-majority votes for
these measures are difficult to achieve.102 Moreover,
governments routinely stake out the position in
negotiations that a losing country cannot seek to obtain a
clarification because the issue has been resolved by the
Appellate Body decision in question!103

Below are some examples from the Doha Round
negotiations where WTO Members have introduced

proposals to clarify the language of the WTO Agreements
in light of adverse Appellate Body rulings, and other
WTO Members have opposed the proposals because the
AB had spoken on the issue:

– The EC submitted a proposal to clarify the application
of the precautionary principle under the SPS Agreement
after losing on a precautionary principle issue in EC –
Hormones.104 Pakistan responded it believed “this would
permit importing countries to adopt” overly restrictive
SPS measures and that Pakistan “find[s] it difficult to
support such proposal.”105

– India submitted a proposal that would clarify that only
the Committee on Balance-of-Payments would have
authority to examine the justification of BOP measures,
after the Appellate Body had ruled that the dispute
settlement system could review the justification of
India’s balance-of-payment restrictions in India –
Quantitative Restrictions.106 Other Members opposed this
proposal because “this issue has already been settled by
WTO jurisprudence, and it was not suitable for
discussion under the Doha Implementation agenda.”107

For example, the EC stated that India’s position “had
been rejected in the India-QRs case, both by the Panel
and the Appellate Body which found that panels may

Notes
96 Cartland et al., supra n. 54, at 986.
97 Id. at 991.
98 See Greenwald, supra n. 28, at 267 (noting that the Appellate Body’s “{b}ad decisions . . . distort the balance of WTO benefits that U.S. negotiators reasonably expected”).
99 Cartland et al., supra n. 54, at 1015.
100 There are built-in institutional constraints on the abilities of the Members to amend or enact agreement texts. See, e.g., Thomas Cottier, The legitimacy of WTO law, in The Law

and Economics of Globalisation New Challenges for a World in Flux 11, 15 (Linda Yueh ed., Edward Elgar 2009):

[T]he WTO is characterised by highly inefficient and uneven negotiations. They do not produce timely results with more than 150 Members negotiating on average.
* * * [T]he elaborate and efficient system of dispute settlement has created an imbalance between negotiations and judicial decision-making. Members are not in a
position to effectively react to precedents set by way of appropriate legislative response. The concept of trade rounds renders incremental changes of the law virtually
impossible.

See also John H. Jackson, The Jurisprudence of GATT and the WTO: Insights on treaty law and economic relations 185 (Cambridge Univ. Press, 2000):

[T]here is a delicate interplay between the dispute settlement process on the one hand, and the possibilities or difficulties of negotiating new treaty texts or making
decisions by the organization that are authorized by the Uruguay Round treaty text, on the other hand.
What are the possibilities of negotiating new texts or making decisions pursuant to explicit authority of the WTO “charter”? Clearly these possibilities are quite
constrained.

101 See Pauwelyn, supra n. 69; see also Cartland, supra n. 54, at 991 (stating that “[t]he DSB will never reach a consensus to stop these practices, because they will always be seen
from different angles as compared to those who are adversely affected and those who benefit from a particular outcome.”).

102 Cottier, supra n. 32, at 220–21.
103 See, e.g., Negotiating Group on Rules, Note by the Secretariat: Summary Report of the Meeting Held on 18-19 June 2003, TN/RL/M/10, ¶¶ 15, 22 (July 17, 2003); Negotiating

Group on Rules, Egypt’s Paper Containing Comments on the Contributions Submitted in the Framework of the Doha Negotiations on the Anti-Dumping Agreement and on the Subsidies and
Countervailing Measures Agreement, TN/RL/W/126, 6 (June 17, 2003); Negotiating Group on Rules, Comments by Australia on the Proposal by Various Members on Reviews, TN/RL/
W/122, 1 (June 16, 2003).

104 See Committee on Agriculture, Special Session, EC Comprehensive Negotiating Proposal, G/AG/NG/W/90, ¶ 18 (Dec. 14, 2000).
105 Committee on Agriculture, Special Session, Fifth Special Session of the Committee on Agriculture 5-7 Feb. 2001: Statement by Pakistan, G/AG/NG/W/121 (May 10, 2001).
106 See Committee on BOP Restrictions, Work on Implementation Issues in Accordance with Para. 12(b) of the Doha Declaration: Report to the Trade Negotiations Committee, WT/BOP/R/

66 (Nov. 19, 2002); Committee on BOP Restrictions, Note on the Meeting of 21 Feb., WT/BOP/R/61, ¶ 3, annex I (Mar. 18, 2002).
107 Committee on BOP Restrictions, Work on Implementation Issues in Accordance with Para. 12(b) of the Doha Declaration: Report to the Trade Negotiations Committee, WT/BOP/R/66,

¶ 6 (Nov. 19, 2002); see also id. at ¶ 7 (noting the view of certain Members “that WTO jurisprudence has settled the issue”).
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review measures allegedly justified for balance-of-
payments reasons.”108 The United States similarly
opposed India’s proposal because it “was satisfied with
the past rulings in this area.”109

– The EC and the United States submitted proposals to
regulate the procedures for acceptance of amicus curiae
briefs after the Appellate Body had permitted the
acceptance of such briefs in US – Shrimp and other
cases.110 The African Group, India, Cuba, the
Dominican Republic, Egypt, Honduras, Jamaica,
Malaysia, Pakistan, Sri Lanka, Tanzania, and Zimbabwe
sponsored counterproposals to prohibit dispute
settlement panels and the Appellate Body from
accepting unsolicited information such as amicus curiae
briefs.111 The EC argued that the issue of whether
amicus curiae briefs should be accepted “has already
been largely resolved by the Appellate Body,” “a
developing practice allows the submission of amicus
curiae briefs on a case by case basis,” and “the right to
submit such briefs had been recognised by the
Appellate Body.”112

– Korea and other countries sponsored a proposal to
clarify that the de minimis threshold under the AD
Agreement applies to reviews after Korea lost on this
issue in US – DRAMS.113 Australia opposed this
proposal, stating that “the United States DRAMS case
reaffirms our view that the de minimis rule and/or its
threshold in ADA Article 5.8 should not be applied in
reviews . …”114

– The United States sponsored proposals to clarify the
standard of review and causation under the AD

Agreement and the impact of privatization on subsidy
benefits under the SCM Agreement to address adverse
WTO dispute settlement decisions.115 Some
governments opposed the proposal regarding standard
of review on the grounds that “panels and the Appellate
Body had correctly interpreted the ADA.”116 Egypt
opposed the causation proposal, stating that the
relevant provision “as interpreted by panels and the
Appellate Body is sufficiently clear and does not require
to be clarified or improved.”117 In addition, a
government opposed the privatization proposal on the
grounds that:

[D]ispute settlement had occurred in this area and the
result was that privatisation at arms’ length
extinguished any benefits from subsidies given to the
previous owner. This approach was in line with the
basic principles of the ASCM to use a market
benchmark for subsidy analysis, and any clarification
of the ASCM provisions should go in this direction.118

– Canada sponsored a proposal to clarify the specificity
test under the SCM Agreement after losing on this issue
in US – Softwood Lumber IV.119 In response, a participant
“considered that this issue was already clear and needed
no further clarification.”120

Who is looking out for the good of the system? Seemingly
no one. WTO Members, while frequently complaining
about decisions that are believed to be incorrect for
creating obligations never agreed to, nonetheless typically
voice general satisfaction with the system. This appears to
flow from their winning cases they should not win, even
though they are also losing cases they should not lose.

Notes
108 Committee on BOP Restrictions, Report of the Meeting of 8 Apr. 2002, WT/BOP/R/62, ¶ 7 (May 29, 2002).
109 Id. at ¶ 9.
110 E.g., Dispute Settlement Body, Special Session, Further Contribution of the United States to the Improvement of the Dispute Settlement Understanding Of the WTO Related to

Transparency, TN/DS/W/46, 3 (Feb. 11, 2003); Dispute Settlement Body, Special Session, Contribution of the European Communities and its Member States to the Improvement of the
WTO Dispute Settlement Understanding, TN/DS/W/1, 7 (Mar. 13, 2002).

111 Dispute Settlement Body, Special Session, Text for the African Group Proposals on Dispute Settlement Understanding Negotiations, TN/DS/W/92, 1-2 (Mar. 5, 2008); Dispute
Settlement Body, Special Session, Dispute Settlement Understanding Proposals: Legal Text: Communication from India on behalf of Cuba, Dominican Republic, Egypt, Honduras, Jamaica
and Malaysia, TN/DS/W/47, 1 (Feb. 11, 2003); Dispute Settlement Body, Special Session, Negotiations on the Dispute Settlement Understanding: Proposals on DSU by Cuba,
Honduras, India, Malaysia, Pakistan, Sri Lanka, Tanzania and Zimbabwe, TN/DS/W/18, 2–4 (Oct. 7, 2002); see also Dispute Settlement Body, Special Session, Dispute
Settlement Body, Special Session, Negotiations on the Dispute Settlement Understanding: Proposals on DSU by Cuba, Honduras, India, Malaysia, Pakistan, Sri Lanka, Tanzania and
Zimbabwe, TN/DS/W/18/Add.1 (Oct. 9, 2002).

112 Dispute Settlement Body, Special Session, The European Communities’ Replies to India’s Questions, TN/DS/W/7, 6 (May 30, 2002); Special Session of the Dispute Settlement
Body, Minutes of Meeting, TN/DS/M/2, ¶ 40 (July 3, 2002).
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Many delegations in Geneva have privately expressed that
they have issues that they would have sought to negotiate
in the GATT-days but now choose not to negotiate on the
belief that they can have a construction of an existing
agreement that will get them something they know they
have not negotiated.

The consequences to the system are clear – the WTO
has become increasingly unable to complete negotiations.
Topics that are important to countries are blocked from
serious consideration on the simple ground that the
Appellate Body has already spoken. Countries are leery of
new agreements since so much of the potential obligations
flow not from agreed text but from Appellate Body
decisions that appear to create obligations unknown to the
negotiators. The Appellate Body has become essentially
unreviewable by the WTO’s legislative body — the
Membership itself. Doha has dragged on for nearly twelve
years. Important issues confronting the global trading
system are not being addressed as the legislative function
is simply not working. While there are other problems
confronting the WTO — including, importantly, the
shifting of power to a different group of countries where
there is not yet agreement on relative contribution
required by the key stakeholders — some part of the
dysfunction seems to flow from a dispute settlement
system that eliminates the incentive for many Members to
be at the negotiating table with their trading partners
seeking agreed approaches vs. imposed approaches.121 All
of these problems can only increase the concerns of public
society that faceless bureaucrats not accountable to the
public at large are deciding policies that their elected
governments have not agreed to. When that concern
becomes widespread, the viability of the WTO will be
questionable.

Some efforts at updating the dispute settlement system,
including some efforts to restore control to WTO
Members, have been teed up over the last fifteen plus years
since the WTO started a review of the DSU (now at least
twelve years overdue).122 These include:

(1) proposals to make procedural changes to the DSU
to allow parties to review decisions, correct errors,
and assert more control over the adoption of panel or
appellate body reports;

(2) proposals to improve the panel selection process with
the hope of, among other things improving the
quality of reports;

(3) proposals to provide interpretive guidance to the
panels through inter alia, negotiating histories and
referrals; and

(4) proposals to effectively overturn a panel or {AB}
decision on a particular issue by providing explicit
requirements.123

Yet the decision-making process and the desire of many to
tie all issues together to limit the possibility of progress in
selected areas conspire against any rapid resolution and
have led commenters to describe the ability to curb the
AB excesses in the apt expression, “seems to be an
impossible task.”124

Unfortunately, some observers and some AB Members
seem to view the dysfunction that the current dispute
settlement system is contributing to as a reason for the
Appellate Body to assume even more power, essentially
calling for the AB to assume the legislative functions of
the Members! Pauwelyn has stated that the deadlock
within the WTO “gives the AB more (not less) freedom to
decide cases. And it makes it all the more important to get
a discussion going on how the AB fills in these powers” to
maintain “‘respect’ for (and the survival of) the AB as an
institution.”125 As AB Member Graham and others have
cautioned, if the AB oversteps its bounds, Members will
lose respect for the system and stop complying with
dispute settlement decisions.126 That the usurpation of the
legislative function by the Appellate Body would be the
death knell of the WTO cannot be seriously questioned.
Member governments have a responsibility to their
citizens to see that the rules of the system are those that
have been agreed upon by sovereign states. At least for
democratically elected governments, the direction of the
AB and the calls for an increased role for the AB should be
non-starters.

5.6 Recognition of the Chilling Effect of
Appellate Body Decisions on Future
Agreements

In addition to the worries about respect for Appellate
Body rulings, there is now serious concern that the
Appellate Body’s decisions impede the ability of WTO
Members to reach agreement on new trade deals.127

Cartland, Depayre, and Woznowski have stated that
“[t]here is no doubt” that if negotiators had expected the
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current “legalistic system” of dispute settlement, “the
Uruguay Round would have not been concluded or would
have been concluded much later, after a long process of
clarification of the new rules, their ambiguities and
consequences.”128 When the Appellate Body is seen as
overreaching and interpreting the agreements in ways that
the WTO Members would not have intended, it signals to
negotiators of future trade agreements that ambiguity is
no longer acceptable.129 AB Member Graham has
emphasized the gravity of this concern, noting that if the
Appellate Body “interpret[s] the words too broadly or
go[es] too far in filling a gap or resolving an ambiguity
that may have been intentional,” it may “make it harder
for negotiators to come to agreement in the future, if they
fear they must cross every ‘t’ and dot every ‘i’ to prevent
unintended interpretations.”130 Indeed, in light of the
Appellate Body’s past interpretations, negotiators may
now fear they must anticipate and address every “t” and
“i” that might conceivably be read into each agreement.

6 MOVING FORWARD

With the WTO legislative processes stalled, it is largely
up to the Appellate Body Members themselves to change
the course of their decisions to preserve the integrity of the
WTO dispute settlement system. There is not supposed to
be binding stare decisis in the WTO system, although AB
decisions seemingly force panels to follow their prior
decisions in subsequent matters between different
Members. Professor Cottier has observed that “the
somewhat schoolmasterly tone and language adopted in
Appellate Body reports leaves little doubt that the Body
perceives its relationship to panels in a clearly hierarchical
and noncommunicational manner.”131 Thus, for the good
of the WTO, the AB should clarify that which is obvious
from the DSU: the WTO AB is free to decide cases on
their facts and to depart from prior decisions.132 Cartland,
Depayre, Woznowski, and Greenwald have expressed the
hope that Appellate Body Members will do so.133 Their
recent articles and the recent speech of AB Member

Graham, all to the effect that there are problems with
Appellate Body decision-making and that these problems
threaten the integrity of the WTO dispute settlement
system, may do what many years of concerns from a large
number of commentators has not yet achieved — getting
the Appellate Body to exercise greater judicial restraint to
avoid the WTO becoming unidimensional and highly
undemocratic in its operation.

6.1 The Potential for Increased Reliance on
Negotiating History

Such a shift toward greater judicial restraint might begin
with the AB returning to an interpretive approach that it
has discounted in recent years — reliance on negotiating
history. Article 32 of the Vienna Convention provides for
recourse to negotiating history to confirm what appears to
be the ordinary meaning of terms in an agreement or to
determine the correct interpretation of such terms in
certain circumstances:

Recourse may be had to supplementary means of
interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application
of Article 31, or to determine the meaning when the
interpretation according to Article 31:

(a) leaves the meaning ambiguous or obscure;
or (b) leads to a result which is manifestly absurd or

unreasonable.134

The Appellate Body has previously acknowledged the role
of, and resorted to, negotiating history in interpreting the
covered agreements. In early decisions, for example, the
AB looked at the negotiating history to various GATT
1994 articles — the national treatment obligation in
Article III in Japan – Taxes on Alcoholic Beverages, Article
XXVIII in EC – Measures Affecting the Importation of Certain
Poultry Products, and Article XX in US – Import Prohibition
of Certain Shrimp and Shrimp Products.135 In Canada –
Measures Affecting the Importation of Milk and the Exportation
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of Dairy Products, the AB looked to the “circumstances
surrounding the conclusion of the WTO Agreement,”
noting that “it is appropriate, indeed necessary, in this
case, to turn to ‘supplementary means of interpretation’
pursuant to Article 32 of the Vienna Convention.”136 In
US – Definitive Safeguard Measures on Imports of Circular
Welded Carbon Quality Line Pipe from Korea, the AB
supported its reversal of a panel finding that there is a
requirement of a discrete determination either of serious
injury or of threat of serious injury under the Agreement
on Safeguards by citing to the negotiating history. The AB
said:

Following the Vienna Convention approach, we have
also looked to the GATT acquis and to the relevant
negotiating history of the pertinent treaty provisions.
* * * We also note that the negotiating history of
Article XIX of the GATT 1947 and of the Agreement
on Safeguards does not provide guidance as to whether
the Members intended to establish a requirement of a
discrete determination of serious injury or of threat of
serious injury.137

In US – Countervailing Duties on Certain Corrosion-Resistant
Carbon Steel Flat Products from Germany, the AB expressly
connected the relevance of examining negotiating history
to determining the intentions of the Members, lest the AB
“upset the delicate balance of rights and obligations”
negotiated and mistakenly “add to or diminish the rights
and obligations” of Members:

[W]e consider that recourse to the negotiating history
of the SCM Agreement tends to confirm our view as to
the meaning of Article 21.3. We note that the two
issues, namely the application of a specific de minimis
standard in investigations, and the introduction of a
time-bound limitation on the maintenance of
countervailing duties, were considered to be highly
important and were the subject of protracted
negotiations. Specific provisions dealing with each of
these two issues were viewed as necessary to improve
the existing disciplines of the GATT and of the Tokyo
Round Subsidies Code. The final texts of Article 11.9
and of Article 21.3 were the result of a carefully
negotiated compromise that drew from a number of
different proposals, reflecting divergent interests and
views. We further note in this respect that none of the
participants in this appeal pointed to any document

indicating that the inclusion of a de minimis threshold
was ever considered in the negotiations on sunset review
provisions leading to the text of Article 21.3.

We are of the view that a finding on our part that the
de minimis standard of Article 11.9 is implied in sunset
reviews under Article 21.3 would upset the delicate
balance of rights and obligations attained by the parties
to the negotiations, as embodied in the final text of
Article 21.3. Such a finding would be contrary to the
requirement of Article 3.2, repeated in Article 19.2 of
the DSU, that our findings and recommendations
“cannot add to or diminish the rights and obligations
provided in the covered agreements.”138

While these cases show that the AB has recognized the
importance and relevance of negotiating history to the
proper interpretation of the covered agreements, more
recently the AB has tended to disregard references to
negotiating history or reject negotiating history that
undermined its chosen interpretation, apparently because
it considers negotiating history inconclusive or it considers
there to be only a single permissible interpretation of the
agreements.

For instance, in US – Section 211 Omnibus Appropriations
Act of 1998, the AB said: “As for the import of the
negotiating history, we do not see it as in any way decisive
to the issue before us,” i.e., whether Article 2.1 of
the TRIPs Agreement covers trade names because the
negotiating history documents “are not conclusive” of this
issue.139 And in US – Final Anti-Dumping Measures on
Stainless Steel from Mexico, the AB both turned aside
relevant negotiating history showing that proposals to
prohibit zeroing had been presented in the Uruguay
Round but had not been agreed to, and disparaged earlier
GATT history as outdated. First, the AB said that it did
“not consider it strictly necessary . . . to have recourse to
the supplementary means of interpretation identified in
Article 32 of the Vienna Convention because [its] analysis
under Article 31 has not left the meaning of the relevant
provisions of the AD Agreement “ambiguous or obscure”,
nor has it led to a “manifestly absurd or unreasonable”
result.”140 Even so, the AB then addressed the U.S.
“arguments relating to the historical background of the
Anti-Dumping Agreement” and rejected them. The
United States argued that the 1960 Group of Experts
Report, two GATT panel reports dealing with zeroing “in
the context of the Tokyo Round Anti-Dumping Code”,
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and several Uruguay Round proposals evidenced that it
was not the intent of the Members to prohibit zeroing.The
AB, however, said it was “not persuaded” that these
“historical materials provide guidance as to whether
simple zeroing is permissible under Article 9.3 of the
Anti-Dumping Agreement.” The AB said it was not
persuaded for the following reasons: (1) the Uruguay
Round negotiating proposals cited were biased in that
they reflected the views of “only some of the negotiating
parties”; (2) the same materials had been cited and rejected
by the AB in US – Softwood Lumber V; and (3) the 1960
Group of Experts Report and GATT panel reports dealing
with the Tokyo Round Antidumping Code were outdated
and “of little relevance” to interpreting the WTO
Antidumping Agreement.141

Former AB Member Ehlermann has said the AB
ascribes “low value” to negotiating history because of “the
secondary rank attributed to this criterion by the Vienna
Convention, the lack of reliable records, and the
ambiguities resulting from the presence of contradictory
statements of the negotiating parties.”142 Some former AB
Members have even declared that there is no negotiating
history to the Uruguay Round agreements. For instance,
former AB Member James Bacchus has said:

I have heard some suggest that there ought to be more
reliance on the negotiating history, and I see those who
have actually been trade negotiators and argued WTO
cases in the audience smiling, because we all know there
is no negotiating history. There certainly is nothing that
rises to the level of what would be considered
preparatory work under Article 32 of the Vienna
Convention. In the absence of negotiating history, you
have to do the best you can to discern what the words

mean in the text in their context and in light of the
object and purpose of words in the treaty.143

Rather than disregarding negotiating history or denying
its existence, observers have urged the Appellate Body to
increasingly acknowledge and respect the relevance of
negotiating history. Cartland, Depayre, and Woznowski
have called for Appellate Body Members to look to
negotiating history to confirm that their chosen
interpretations “make sense.”144 Additionally, in his recent
speech, Appellate Body Member Graham quoted Article
32 of the Vienna Convention and suggested that the
“circumstances of [the agreement’s] conclusion” – i.e.,
negotiating history – in particular “is sometimes
overlooked,” and that the Appellate Body should examine
the negotiating history more often to confirm whether its
interpretation of a particular term matches what the
parties intended the term to mean.145 He recognized that
what the Appellate Body initially perceives to be “the
ordinary meaning” of the terms of an agreement “in their
context and in light of the agreement’s object and
purpose” may not always be the correct one.146 Indeed, in
many circumstances what may seem to be the obvious
meaning to an adjudicator is not the obvious intended
meaning of the parties, and resort to the circumstances
and context of the negotiations that led to the agreement
at issue is essential to uncovering the true intended
meaning of its terms or latent ambiguities.147

By considering negotiating history as a reality check to
“confirm” the meanings of terms in accordance with the
Vienna Convention,148 the Appellate Body would be less
likely to adopt particularly obscure or expansive
definitions of terms divorced from the meaning that the
negotiating parties likely intended.149 By this approach,
the Appellate Body will give proper respect to the
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“delicate balance” of rights and obligations negotiated by
the sovereign state Members and avoid adding to or
diminishing these rights and obligations. Thus, increased
reliance on negotiating history would help to resolve at
least some of the concerns and problems the Appellate
Body has created.

6.2 Recent Appellate Body Cases

Although a shift in Appellate Body decision-making
toward a tighter focus on what Members actually agreed to
might be coming, it has not definitively happened yet. As
discussed supra, the Appellate Body recently displayed
activism in US – Anti-Dumping and Countervailing Duties
(China).150 Nevertheless, one 2011 case, US – Tyres
(China), provided some indications of a potential shift.

In US – Tyres (China), the Appellate Body upheld the
U.S. application of safeguards on certain tires from China
as consistent with its WTO obligations, in particular
Section 16 of China’s WTO Accession Protocol.151 That
provision permits WTO Members to impose transitional
safeguards on imports of specific products from China that
“are increasing rapidly, either absolutely or relatively, so as
to be a significant cause of material injury, or threat of
material injury to the domestic industry.”152 The
Appellate Body rejected China’s arguments that the terms
“increasing rapidly” and “significant cause” create
heightened standards for import increases and causation,
respectively.153 Rather, the Appellate Body deferred to the
assessments of the investigating authority, the United
States International Trade Commission (“USITC”).154

6.2.1 “Increasing Rapidly” Analysis

The Appellate Body determined that the “increasing
rapidly” component “requires investigating authorities to
assess import trends over a sufficiently recent period, and
to determine whether imports are increasing significantly,
either in absolute or relative terms, within a short period
of time.”155 The Appellate Body rejected China’s claim
that the present tense of “increasing” limits the

investigating authority’s assessment to the most recent
year and that “rapidly” requires the investigating
authority to focus on the rates of increase in imports.156

Instead, the Appellate Body deferred to the USITC’s
decision to examine imports over a five-year period,
2004–2008, and upheld the Panel’s “endors[ement] of the
USITC’s ultimate conclusion,” that subject imports were
increasing rapidly” where:

subject imports increased, both absolutely and relatively
throughout the period by significant amounts in each
year and . . . were at their highest levels at the end of
the period in 2008. Whether viewed in absolute or
relative terms, and whether viewed in terms of the
increase from 2007 to 2008 alone or the increase in
the last two full years (or even the last three years), the
increases were large, rapid, and continuing at the end of
the period—and from an increasingly large base.157

The Appellate Body noted that the USITC “expressly
found that ‘[t]he quantity of subject imports rose . . . by
53.7 percent between 2006 and 2007, and by 10.8 percent
between 2007 and 2008,’” “‘[t]he value of subject imports
rose even more rapidly, increasing . . . by 60.2 percent
between 2006 and 2007, and by 19.8 percent between
2007 and 2008,’” and “the two largest year-to-year
increases” in the ratios of subject imports to U.S.
production and U.S. apparent consumption “occur[ed] at
the end of the period in 2007 and 2008.”158 The Appellate
Body stated that “a decline in the rates of increase in
imports towards the end of the period of investigation
does not detract from the USITC’s conclusion.”159

6.2.2 “Significant Cause” Analysis

The Appellate Body narrowly interpreted the
“significant cause” standard in the safeguards provision to
require that rapidly increasing imports from China make
an “important” or “notable” contribution in bringing
about material injury to the domestic industry.”160 Such
an interpretation “suggests that rapidly increasing imports
may be one of several causes that contribute to producing
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or bringing about material injury to the domestic
industry.”161

The Appellate Body construed silence in the treaty
language on the methodology WTO Members’
investigating authorities can apply in determining
whether such imports are “a significant cause” as granting
discretion to those investigating authorities. Specifically,
the Appellate Body stated that the USITC had “a certain
degree of discretion in selecting the methodology to assess
the existence of a causal link,” given that the Protocol
“does not provide specific guidance with respect to the
methodology.”162

The Appellate Body then deferred to the Panel’s
findings regarding causation, which sustained the USITC’s
findings.163 In particular, the Appellate Body upheld the
Panel’s findings that “the USITC properly assessed the
conditions of competition in the overall US market” and
that “the USITC’s reliance on an overall coincidence
between an upward movement in subject imports and a
downward movement in injury factors reasonably
supports” the USITC’s causation determination.164 The
Appellate Body rejected China’s assertion that the
safeguards provision requires the USITC to establish that
all domestic industry performance indicators declined at
the same time and at the same rate as subject imports
increased.165

The Appellate Body also upheld the Panel’s finding that
China “failed to establish that the USITC improperly
attributed injury to the domestic industry caused by other
factors to subject imports.”166 The Appellate Body noted
the USITC’s finding “that low-cost imports from Asia,
including China, played an ‘important part’ in the
decisions to close” three U.S. tire plants and found that
the Panel did not err when it stated that the decision to
close the plants might have been a response to imports.167

The Appellate Body further found that the Panel did not
err in concluding that the USITC properly found that
imports from China had injurious effects independent of
any injury resulting from declining demand.168

The Appellate Body thus upheld the Panel’s ultimate
conclusion “that the USITC did not fail properly to

establish that rapidly increasing imports from China were
a significant cause of material injury to the domestic
industry” under China’s Accession Protocol.169

6.2.3 Implications

In US – Tyres (China), the Appellate Body thus construed
the relevant agreement narrowly to avoid imposing
onerous burdens on investigating authorities and deferred
to the relevant investigating agency.170 This case could
signal the Appellate Body’s willingness to adopt such
narrower constructions and defer to national authorities
that investigate and impose trade remedy actions in future
cases. This was also the first time since 1951 and “the first
time under the WTO that any kind of safeguard measure
has been completely upheld.”171

7 CONCLUSION

With the recent critiques of Appellate Body decision-
making from former international trade negotiators,
former GATT/WTO personnel, and Appellate Body
Member Graham, there is — finally — high-level
recognition that problems with Appellate Body decision-
making exist and that those problems should be addressed
to maintain the integrity of the WTO dispute settlement
system. These recent critiques belie former Appellate
Body Member Claus-Dieter Ehlermann’s early
characterization of Appellate Body decisions as strictly
adhering to the terms of the agreements and effectuating
the intent of the parties. Rather, these recent critiques
suggest that the Appellate Body is an activist institution
that has disregarded the intent of the parties in favor of its
own belief about what the agreements should mean, and
they foresee a loss of respect for Appellate Body decisions
if it continues along this activist path.

These critiques are the latest addition to the recurring
comments of various WTO Members — including both
developed and developing countries — and other observers

Notes
161 Id. at ¶ 177.
162 Id. at ¶ 191.
163 See id. at ¶ 339(b).
164 Id. at ¶¶ 226, 249; see id. at ¶¶ 241, 339(b)(i)–(ii).
165 Id. at ¶¶ 236, 239, 245.
166 Id. at ¶ 319; see id. at ¶ 339(b)(iii).
167 Id. at ¶¶ 277, 282, 284.
168 See id. at ¶¶ 285, 288, 298.
169 Id. at ¶ 338; see id. at ¶ 339(b)(iv)–(v).
170 In addition, the Appellate Body did not import the “unforeseen developments” and strict causation requirements that it had read into the Agreement on Safeguards into the

safeguards provision at issue in this case. See id. at ¶¶ 130–40, 173–85, 201, 257–58. While one would expect this result because the Accession Protocol is a different
agreement containing different standards, the Appellate Body has not always demonstrated such restraint, as discussed supra.

171 Mission of the United States, Geneva, Switzerland, Statements by the United States at the Oct. 5, 2011 DSB Meeting, http://geneva.usmission.gov/2011/10/06/dsb-meeting-3/
(accessed Mar. 29, 2013).
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regarding the Appellate Body’s activism. Hopefully these
critiques and comments will prompt Appellate Body
Members to realize that Appellate Body decisions have
overreached to the detriment of developed and developing
Members alike, and they must adopt a more restrained
approach to decision-making, or risk losing legitimacy
and preventing negotiators from reaching future
agreements. At this point, with the WTO legislative
processes stalled, there is no other alternative.

Such a more restrained approach might include
increased reliance on negotiating history to confirm that
the Appellate Body’s interpretations reflect what the

WTO Members actually agreed, narrower constructions of
agreement terms, and a higher degree of deference to
national authorities. The decision in US – Tyres (China) is
a small step forward in this regard, but much more must
be done.

Thus, with former international trade negotiators,
former GATT/WTO personnel, and Appellate Body
Member Graham joining the call for increased Appellate
Body restraint, the message hopefully will now be
heard. For the sake of the multilateral trading system, it
must be.

Global Trade and Customs Journal

412



Author Guide

[A] Aim of the Journal

Global Trade and Customs Journal provides readers with new ideas, fresh insights, and expert views on critical practical issues affecting
international trade, including export controls, trade remedies, and customs compliance, with a growing focus on international investment
regulation. Written for practitioners by practitioners, the journal offers practical analysis, reliable guidance, and experienced advice to support
professionals in protecting their clients’ or organization’s compliance interests.

[B] Contact Details 

Manuscripts should be submitted to the General Editor, Jeff Snyder. 
E-mail: jsnyder@crowell.com

[C] Submission Guidelines

[1] Manuscripts should be submitted electronically, in Word format, via e-mail. 
[2] Submitted manuscripts are understood to be final versions. They must not have been published or submitted for publication elsewhere.
[3] Articles should not exceed 7,500 words. 
[4] Only articles in English will be considered for publication. Manuscripts should be written in standard English, while using ‘ize’ and ‘ization’
       instead of ‘ise’ and ‘isation’. Preferred reference source is the Oxford English Dictionary. However, in case of quotations the original spelling
       should be maintained. In case the complete article is written by an American author, US spelling may also be used. 
[5] The article should contain an abstract, a short summary of about 100 words. This abstract will also be added to the free search zone of the
      Kluwer Online database.
[6] A brief biographical note, including both the current affiliation as well as the e-mail address of the author(s), should be provided in the first
      footnote of the manuscript.
[7] An article title should be concise, preferably with a maximum of 70 characters.
[8] Special attention should be paid to quotations, footnotes, and references. All citations and quotations must be verified before submission of
      the manuscript. The accuracy of the contribution is the responsibility of the author. The journal has adopted the Association of Legal Writing
      Directors (ALWD) legal citation style to ensure uniformity. Citations should not appear in the text but in the footnotes. Footnotes should be
      numbered consecutively, using the  footnote function in Word so that if any footnotes are added or deleted the others are automatically
      renumbered. 
[9] Tables should be self-explanatory and their content should not be repeated in the text. Do not tabulate unnecessarily. Tables should be numbered
       and should include concise titles. 
[10] Heading levels should be clearly indicated.

For further information on style, see the House Style Guide on the website: www.kluwerlaw.com/ContactUs/

[D] Review Process

[1] Before submitting to the publisher, manuscripts will be reviewed by the General Editor and may be returned to author for revision. 
[2] The journal’s policy is to provide an initial assessment of the submission within thirty days of  receiving the posted submission. In cases where the
       article is externally referred for review, this period may be extended.
[3] The editor reserves the right to make alterations as to style, punctuation, grammar etc.
[4] The author will also receive PDF proofs of the article, and any corrections should be returned  within the scheduled dates. 

[E] Copyright

[1] Publication in the journal is subject to authors signing a ‘Consent to Publish and Transfer of  Copyright’ form. 
[2] The following rights remain reserved to the author: the right to make copies and distribute copies (including via e-mail) of the contribution for
       own personal use, including for own classroom teaching use and to research colleagues, for personal use by such colleagues, and the right to
       present the contribution at meetings or conferences and to distribute copies of the contribution to the delegates attending the meeting; the right
       to post the contribution on the author’s personal or institutional web site or server, provided acknowledgement is given to the original source of
       publication; for the author’s employer, if the contribution is a ‘work for hire’, made within the scope of the author’s employment, the right to use
       all or part of the contribution for other intra-company use (e.g. training), including by posting the contribution on secure, internal corporate
       intranets; and the right to use the contribution for his/her further career by including the contribution in other publications such as a dissertation
       and/or a collection of articles provided acknowledgement is given to the original source of publication.
[3] The author shall receive for the rights granted a free copy of the issue of the journal in which  the article is published, plus a PDF file of his/her
       article.




